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INVITATION TO TENDER

PROCURING ENTITY:COUNTY GOVERNMENT OF HOMABAY

CONTRACT NAME AND DESCRIPTION:PROPOSED CONSTRUCTION OF A MULTI-
STORIED BLOCK FOR ACCIDENT & EMERGENCY, CASUALTY AND OUT PATIENT
DEPARTMENTSAT THE HOMA BAY COUNTY TEACHING AND REFERRAL HOSPITAL
(HBCTRH)

TENDER NO.HBC/PH& M S/059/2022-2023

The County Government of Homa Bay through the department of Public Health and Medical Services
invites tenders for the proposed construction of a multi-storied block for accident & emergency,
casualty and out patient departments at the HomaBay County Teaching and Referral Hospital
(HBCTRH).

1  Tendering will be conducted under open competitive method (National) using a standardizedtenderdocument.

2  The tenderisopentoallqualifiedandinterested Tenderers. Any Contractors with pending works with
the County Government of Homabay are NOT eligible to participatein this tender.

3 Eligible and interested bidders may obtain further information and inspect the bidding documents at
the office of Director Procurement and Supplies Management, County Government of Homa Bay
between 8.00am and 5.00pm Kenyan Time, during Official working days.

4. A complete set of tender documents may be obtained by interested candidates free of charge from the
following links www.suppliers.go.ke/www.homabay.go.ke/www.tenders.go.ke.

5 The document may also be downloaded free of charge from the Public Procurement Information
Portal www.tenders.go.ke and/or I ntegrated Financial Management Information System (IFM1YS)
Supplier Portalwww.supplier.treasury.go.keusing the unique IFMIS negotiation number
indicated above or County Website (www.homabay.go.ke).

6. Bidders who download the tender document must register with County Government; the company
name, postal, physical, email and telephone address for the purposes of receiving any further tender
clarifications and/or addendums if need be through Email: procur ement@homabay.go.ke.

7. Prices quoted should be inclusive of all taxes and service delivery costs, must be expressed in Kenya
shillings and will remain valid for 210 days from date of tender opening.

8  All tenderers to provide Ksh.4,000,000 bid Security in the form of a bank guarantee. Origina bid
bond should be deposited and registered with the office of County Director of Procurement and
Supplies Management whileit’s copy uploaded with the tender documents.

9  The Tenderer shall chronologically serialize all pages of the tender documents submitted numerically
in the order of 1, 2, 3.... of all the documents submitted.

10 Completed tender documents must be submitted through the IFMIS supplier porta
www.supplier.treasury.go.ke not later than February 9, 2023or the time indicated in the portal.
Manual submissionswill not be allowed.

11 Tenderswill be opened immediately thereafter in the IFMIS Supplier Portal.

Theaddressesreferredtoaboveare;

County Director of Procurement and Supplies M anagement,
P.O. Box 469 — 40300,

Homa Bay.


http://www.suppliers.go.ke/www.homabay.go.ke/www.tenders.go.ke
http://www.tenders.go.ke/
http://www.supplier.treasury.go.ke/
http://www.homabay.go.ke/
mailto:procurement@homabay.go.ke
http://www.supplier.treasury.go.ke/

Email: procurement@homabay.go.ke
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GENERALPROVISIONS

Scope oftender

TheProcuringEntityasdefinedinthe AppendixtoConditionsofContractinvitestendersforWWorksContractas
described in the tender documents. The name, identification, and number of lots (contracts) of this Tender
DocumentarespecifiedintheTDS.

Throughoutthistenderingdocument:

a) Theterm“inwriting”meanscommunicatedinwrittenform(e.g.bymail,e-mail ,fax,includingifspecified in the
TDS,distributedorrecei vedthroughtheel ectroni c-procurementsy stemusedbytheProcuringEntity)
withproofofreceipt;

b) ifthecontextsorequires, ‘singular’means‘plural”’andviceversa;

C) ‘“Day”meanscalendarday,unlessotherwisespecifiedas* “BusinessDay”. ABusinessDayisanydaythatis
anofficialworkingdayoftheProcuringEntity.Itexcludesofficialpublicholidays.

Fraud andcorruption

TheProcuringEntityrequirescompliancewiththeprovis onsofthePubli cProcurementandAssetDisposal Act,

2015, Section 62 “Declaration not to engage in corruption”. The tender submitted by a person shall include a
declarationthatthepersonshal | notengagei nanycorruptorfraudul entpracti ceandadec! arati onthattheperson
orhisorhersub-contractorsarenotdebarredf romparti ci pati ngi npublicprocurementproceedings.

TheProcuringEntityrequirescompliancewiththeprovis onsoftheCompetitionA ct2010,regardingcollus vepractic
es in contracting. Any tenderer found to have engaged in collusive conduct shall be disqualified and
criminal and/orcivilsanctionsmaybel mposed. Tothi seffect, Tendersshal | berequiredtocompl eteandsignthe
“CertificateofIndependent TenderDetermination”annexedtotheFormofTender.

Tenderers shall permit and shall cause their agents (whether declared or not), subcontractors,sub-consultants,
serviceproviders,suppliers,andtheirpersonnel topermittheProcuringEntitytoinspectall accounts,records and
other documents relating to any initial selection process, pre-qualification process, tender submission,
proposal submission, and contract performance (in the case of award), and to have them audited by auditors
appointedbytheProcuringEntity.

Unfair Competitive Advantage - Fairness and transparency in the tender process require that the firms ortheir
Affiliates competing for a specific assignment do not derive a competitive advantage from having provided
consultingservicesrel atedtothi stender. Tothatend,theProcuringEntityshal lindi catei ntheDataSheetand
makeavailabletoallthefirmstogetherwiththistenderdocumentallinformationthatwouldinthatrespectgive
suchfirmanyunfaircompetitiveadvantageovercompetingfirms.

Eligibletenderers

ATenderermaybeafirmthatisaprivateentity,astate-ownedenterpriseorinstitutionsubjecttol TT3.8,0ran

individual oranycombi nati onof suchentiti esi nthef ormof g oi ntventure(JV )underanexi stingagreementor with the
intenttoenteri ntosuchanagreementsupportedbyal etterofintent.Inthecaseof g ointventure,al members shall be
jointly and severdly liable for the execution of the entire Contract in accordance with the
Contractterms.TheJV shallnomi nateaRepresentati vewhoshal | havetheauthoritytoconductal Ibusinessfor and on
behalf of any and al the members of the JV during the tendering process and, in the event the JV is awarded
the Contract, during contract execution. Members of ajoint venture may not also make anindividual tender,
be a subcontractor in a separate tender or be part of another joint venture for the purposes of the same
Tender. ThemaximumnumberofJVmembersshallbespecifiedinthe TDS.

PublicOfficersoftheProcuringEntity,theirSpouses,Child,Parent,BrothersorSister.Child,Parent,
BrotherorSisterofaSpouse,theirbusinessassociatesoragentsandfirms/organizationsinwhichthey
haveasubstantial orcontrollinginterestshal Inotbeel i gi bl etotenderorbeawardedacontract. Public
Officersareal sonotal | owedtoparti ci patei nanyprocurementproceedings.

A Tenderer shall not have a conflict of interest. Any tenderer found to have a conflict of interest shall be
disqualified. Atenderermaybeconsideredtohaveaconflictofinterestforthepurposeofthistenderingprocess,
ifthetenderer:
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a) Directlyorindirectlycontrols,iscontroll edbyori sundercommoncontrol withanothertenderer;
b)  Receivesorhasrecei vedanydirectorindirectsubsidyfromanothertenderer;
C) Hasthesamel egal representativeasanothertenderer;

d)  Hasareationshipwithanothertenderer,directlyorthroughcommonthirdparties,thatputsitinaposition
toinfluencethetenderofanothertenderer,orinfluencethedecisionsoftheProcuringEntityregardingthis
tenderingprocess;

€) Anyofitsaffiliatesparticipatedasaconsultantinthepreparationofthedesignortechnicalspecifications of the
goodsorworksthatarethesubjectofthetender;

f) Anyofitsaffiliateshasbeenhired(orisproposedtobehired)bytheProcuringEntityasaconsultantforContracti
mplementation;

g) Would be providing goods, works, or non-consulting services resulting from or directly related to
consulting services for the preparation or implementation of the contract specified in this Tender
Document;

h)  Hasaclose business or personal relationship with senior management or professional staff of the
ProcuringEntitywhohastheabilitytoinfluencethebiddingprocessand:

i) Aredirectlyorindirectlyinvol vedinthepreparationoftheTenderdocumentorspecificationsofthe
Contract,and/ortheTendereval uationprocessofsuchcontract;or

i) MaybeinvolvedintheimplementationorsupervisionofsuchContractunlesstheconflictstemming
fromsuchrel ati onshi phasbeenresol vedi namanneracceptabl etotheProcuri ngEntitythroughout
thetenderingprocessandexecuti onoftheContract.

Atenderershal I notbei nvolvedincorrupt,coercive,obstructiveorfraudul entpractice. Atendererthatisproven
tohavebeeni nvol vedi nanyofthesepracti cesshall beautomaticallydisqualified

A Tenderer (either individually or as a Jv member) shall not participate in more than one Tender, except for
permittedal ternati vetenders. T hisincl udesparti ¢i pati onasasubcontractorinother Tenders. Suchpartici pation
shallresultinthedisqualificationofall Tendersinwhichthefirmisinvolved.Membersofajointventuremaynot

al somakeanindividual tender,beasub-contractorinaseparatetenderorbepartof anotherj oi ntventureforthe
purposesofthesameTender. Afirmthatisnotatendererora] Vmembermayparticipateasasubcontractorin
morethanonetender.

ATenderermayhavethenati onalityof anycountry,subjecttotherestri ctionspursuanttol TT3.9.ATenderer

shall bedeemedtohavethenati onal ityof acountryiftheT endererisconstituted,incorporatedorregisteredin and
operates in conformity with the provisions of the laws of that country, as evidenced by its articles of
incorporati on(oreguival entdocumentsof constituti onorassoci ati on) anditsregi strationdocuments, asthecase
maybe. T hi scriterional soshal | appl ytothedeterminati onof thenati onal ity of proposedsub-contractorsor sub-
consultantsforanypartoftheContractincludingrel atedServices.

A Tenderer that has been debarred from participating in public procurement shall be ineligible to tender or be
awarded a contract. The list of debarred firms and individuals is available from the website of
PPRAwww.ppra.go.ke.

A Tenderer that is a state-owned enterprise or a public institution in Kenya may be eligible to tender and be
awarded Contract(s)onlyifitisdeterminedbytheProcuringEntitytomeetthef ol lowingconditions,i.e.ifitis:

i) A legal publicentityof Governmentand/orpublicadministration,

ii)  financially autonomous and not receiving any significant subsidies or budget support from any public
entityorGovernment,and,

(iii) operating under commercia law and vested with legal rights and liabilities similar to any commercial
enterprisetoenableitcompetewithfirmsintheprivatesectoronanequalbasis.

Firmsandindividual sshal | beineligibleiftheircountriesoforiginare:
(8  Asamatteroflaworofficialregulations,Kenyaprohibitscommercialrel ationswiththatcountry;

(b)  byanactofcompliancewithadecisi onoftheUnitedNati onsSecurityCounciltakenunder ChapterV I 1of
theCharteroftheUnitedNati ons,K enyaprohi bitsanyi mportof goodsorcontracti ngofworksorservices
fromthatcountry,oranypaymentstoanycountry,person,orentityinthatcountry.
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A tenderer shall provide such documentary evidence of eligibility satisfactory to the Procuring Entity, as
the Procuring Entity shall reasonably request.

Foreign tenderers are required to source at least forty (40%) percent of their contract inputs (in supplies, local
sub-contractsandlabor)fromcitizensuppliersandcontractors. Tothi send,af orei gntenderershal l provideinits tender
documentary evidence that this requirement is met. Foreign tenderers not meeting this criterion will be
automaticallydisqualified.InformationrequiredtoenabletheProcuringEntitydetermineifthisconditionismet
shallbeprovidedforthispurposein “SECTIONIII-EVALUATIONANDQUALIFICATIONCRITERIA, Item 9.

Pursuanttothedigibilityrequirementsof | TT3.10,atenderisconsi deredaf oreigntenderer, Ifitisregisteredin - Kenya
and has less than 51 percent ownership by nationals of Kenya and if it does not subcontract to foreign
firmsorindividualsmorethan10percentofthecontractprice,excludingprovisionalsums.JVsareconsideredas
foreigntenderersiftheindividualmemberfirmsregisteredinKenyahaveless5 1 percentownershipbynationals of
Kenya. The JV shall not subcontract to foreign firms more than 10 percent of the contract price, excluding
provisiona sums.

TheNational ConstructionAuthorityActof K enyarequiresthatalllocal andf orei gncontractorsberegistered
withtheNational ConstructionAuthorityandbeissuedwithaRegistrationCertificatebeforetheycanundertake
anyconstructionworksi nK enya.Regi strati onshal Inotbeaconditi onfortender, butitshal | beaconditi onof
contractawardandsi gnature.A sel ectedtenderershal | begi venopportunitytoregisterbeforesuchawardand
signatureofcontract.Applicationforregi strationwithNati onal Constructi onA uthoritymaybeaccessedfrom
thewebsitewww.nca.go.ke.

The Competition Act of Kenya requires that firms wishing to tender as Joint Venture undertakings whichmay
prevent, distort or lessen competition in provision of services are prohibited unless they are exempt in
accordance with the provisions of Section 25 of the Competition Act, 2010. Vs will be required to seek for
exemption from the
CompetitionAuthority.Exemptionshal Inotbeaconditionfortender, buti tshal | beaconditionof contractaward ~ and
signature. A JV tenderer shall be given opportunity to seek such exemption as a condition of award and
signature of contract. Application for exemption from the Competition Authority of Kenya may be accessed
from the websitewww.cak.go.ke.

Akenyantenderershallbeeligibletotenderifitprovidesevidenceofhavingfulfilledhis/hertaxobligationsby
producing validtaxcompliancecertificateortaxexemptioncertificateissuedbytheKenyaRevenueAuthority.

Eligiblegoods,equipment,andservices

Goods,equi pmentandservi cestobesuppliedundertheContractmayhavetheirorigininanycountrythatisnot
ineligibleunderl TT3.9.AttheProcuringEntity'srequest, Tenderersmayberequiredtoprovideevidenceofthe
originof Goods,equi pmentandservices.

Anygoods,worksandproducti onprocesseswithcharacteristi csthathavebeendecl aredbytherel evantnational
environmental protection agency or by other competent authority as harmful to human beings and to the
environmentshallnotbeel i gibl eforprocurement.

Tenderer'sresponsibilities

The tenderer shall bear all costs associated with the preparation and submission of hig/her tender, and the
ProcuringEntitywillinnocaseberesponsibleorliabl ef orthosecosts.

Thetenderer,atthetenderer'sownrespons bilityandri sk,i sencouragedtovisitandexamineandinspecttheSite of the
Worksanditssurroundingsandobtai nal li nformati onthatmaybenecessaryforpreparingthetenderand
enteringintoacontractforconstructionoftheWorks. T hecostsofvi sitingtheSiteshal | beatthetenderer'sown expense.

TheTendererandanyofitspersonnel oragentswil lbegrantedpermissionbytheProcuringEntitytoenterupon
itspremi sesandl andsf orthepurposeofsuchvisit. TheT enderershal lindemnifytheProcuringEntityagai nstal|
liabilityarisingfromdeathorpersonalinjury,l ossof ordamagetoproperty,andanyotherl ossesandexpenses

i ncurredasaresul toftheexaminationandi nspection.
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Thetenderershall providei ntheFormof TenderandQualificationInformation,apreliminarydescriptionofthe
proposedworkmethodandschedul e,incl udingcharts,asnecessaryorrequired.

CONTENTSOF TENDERDOCUMENTS

Sectionsof Tender Document

The tender document consists of Parts 1, 2, and 3, which includes all the sections specified below, and which
shoul dbereadi nconj uncti onwithany A ddendai ssuedi naccordancewithl TT 10.

PART 1: Tendering Procedures

Sectionl — InstructionstoTenderers

Sectionll — TenderDataSheet(TDYS)
Sectionll|-EvaluationandQualificationCriteria
SectionlV — TenderingForms

PART 2: Works Requirements
Section V - Bills of Quantities
Section V1 - Specifications
Section VII - Drawings

PART 3: Conditions of Contract and Contract Forms
Section VIII - General Conditions (GCC)

Sectionl X-Special Conditionsof Contract
SectionX-ContractForms

ThelnvitationtoTenderNoti cei ssuedbytheProcuringEntityi snotpartoftheContractdocuments.Unl essobtai neddir
ectlyfromtheProcuringEntity,theProcuringEntityisnotresponsible  for  the  completeness of  the
Tenderdocument,responsestorequestsforclarification,theminutesofapre-arrangedsitevisitandthose of the pre-
Tendermeeting(ifany),orAddendatotheTenderdocumentinaccordancewithl TT10.Incaseof any

contradi ction,documentsobtai neddirectlyfromtheProcuringEntityshallprevail .

The Tenderer is expected to examine all instructions, forms, terms, and specifications in the Tender
Documentand to furnish with its Tender al information and documentation as is required by the Tender
document.

Clarificationof Tender Document,SiteVisit,Pre-tender M eeting

ATendererrequiringanyclarificationofthe TenderDocumentshall contacttheProcuringEntityi nwritingatthe
ProcuringEntity'saddressspecifiedinthe T DSorrai seitsenquiriesduringthepre-Tendermeetingifprovided for in
accordance with ITT 7.2. The Procuring Entity will respond in writing to any request for clarification,
provided that such request is received no later than the period specified in the TDS prior to the deadline for
submission of tenders. The Procuring Entity shall forward copies of its response to al tenderers who have
acquiredtheT enderdocumentsi naccordancewithl TT7.4,includingadescri pti onof thei nqui rybutwithout
identifyingitssource.Ifsospecifiedinthe T DS, theProcuringEntityshallal sopromptlypublishitsresponseat the web
page identified in the TDS. Should the clarification result in changes to the essential elements of the
TenderDocuments,theProcuringEntityshallamendtheTenderDocumentsfol lowingtheprocedureunder | TT
8andITT22.2.

TheTenderer,attheT enderer'sownresponsi bilityandri sk,i sencouragedtovisitandexamineandinspectthe site(s) of
the requiredcontractsandobtai nallinformati onthatmaybenecessaryfor prepari ngatender. Thecosts
ofvisitingtheSiteshal | beattheT enderer'sownexpense. TheProcuringEntityshal | specifyintheT DSif a pre
arranged Site visit and or a pre-tender meeting will be held, when and where. The Tenderer's designated
representative is invited to attend a pre-arranged site visit and a pre-tender meeting, as the case may be. The
purposeofthesitevisitandthepre-tendermeetingwill betocl arifyi ssuesandtoanswer questionsonanymatter
thatmayberai sedatthatstage.

The Tenderer is requested to submit any questions in writing, to reach the Procuring Entity not later than the
periodspecifiedinthe T DSbeforethemeeting.

Minutesof apre-arrangedsitevisitandthoseofthepre-tendermeeting,ifapplicable,includingthetextofthe
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guestionsaskedby Tenderersandtheresponsesgiven,togetherwithanyresponsespreparedafterthemeeting,will - be
transmitted promptly to all Tenderers who have acquired the Tender Documents. Minutes shall not identify the
source of the questions asked.

TheProcuringEntityshallal sopromptlypublishanonymized(nonames)Minutesofthepre-arrangedsitevisit  and
those of the pre-tender meeting at the web page identified in the TDS. Any modification to the Tender
Documents that may become necessary as a result of the pre-arranged site visit and those of the pre-tender
meetingshal |bemadebytheProcuringEntityexclusi vel ythroughthei ssueofanA ddendumpursuanttol TT8
andnotthroughthemi nutesofthepre-Tendermeeting.Non-attendanceatthepre-arrangedsitevisitandthepre-
tendermeetingwillnotbeacausefordisqualificationofaTenderer.

Amendmentof Tender Documents

At any time prior to the deadline for submission of Tenders, the Procuring Entity may amend the Tender
Documentsbyissuingaddenda.

Any addendum issued shall be part of the Tender Documents and shall be communicated in writing to alwho
have obtained the Tender Documents from the Procuring Entity. The Procuring Entity shall aso promptly
publishtheaddendumontheProcuringEntity'swebsitei naccordancewithl TT7.5.

To give Tenderers reasonable time in which to take an addendum into account in preparing their Tenders, the
ProcuringEntityshoul dextendthedeadlinef orthesubmi ssionof Tenders,pursuanttol TT22.2.

C. PREPARATIONOFTENDERS

9.

Costof Tendering

TheTenderershallbearal | costsassoci atedwiththepreparationandsubmissionofitsTender,and  the  Procuring
Entity shall not be responsible or liable for those costs, regardless of the conduct or outcome of the tendering
process.

10.0 Language of Tender

110

TheTender,aswel lasall correspondenceanddocumentsrel ati ngtothetenderexchangedbythetendererandthe
ProcuringEntity,shal | bewritteni ntheEngli shL anguage. Supportingdocumentsandprintedliteraturethatare part of
the Tender may be in another language provided they are accompanied by an accurate and notarized
trangdlationoftherel evantpassagesintotheEnglishLanguage,in -~ which  case,forpurposesofinterpretationofthe
Tender,suchtranslationshallgovern.

DocumentsComprisingtheTender

TheTendershallcomprisethefollowing:

a) FormofTenderpreparedinaccordancewithl TT12;

b) SchedulesincludingpricedBill of Quantities,compl etedinaccordancewithl TT12andI TT14;
c) TenderSecurityorTender-SecuringDeclaration,inaccordancewithi TT19.1,

d) AlternativeTender,if permissibleinaccordancewithI TT13;

€) Authorization: written confirmation authorizing the signatory of the Tender to commit the Tenderer, in
accordancewithl TT20.3;

f)  Qualifications:documentaryevidenceinaccordancewithITT17establishingtheTenderer'squalifications
toperformtheContractifitsTenderi saccepted;

g) Conformity:atechnical proposalinaccordancewithl TT16;

h)  AnyotherdocumentrequiredintheT DS.

In addition to the requirements under ITT 11.1, Tenders submitted by a JV shall include a copy of the Joint
Venture Agreement entered into by all members. Alternatively, a letter of intent to execute a Joint Venture
Agreement in the event of a successful Tender shall be signed by all members and submitted with the Tender,
together with a copy of the proposed JV Agreement. Change of membership and conditions of the JV prior to
contractsignaturewillrenderthetenderliablefordisqualification.



12.0Form of Tender and Schedules

121

12.2

&

B

B

140

141

142

143

144

145

146

TheFormof TenderandSchedul es,includingtheBill of Quantiti es,shal | bepreparedusingtherel evantforms

furni shedinSectionlV,TenderingForms. Thef ormsmustbecompl etedwithoutanyal terati onstothetext,and no
substitutes shall be accepted except as provided under ITT 20.3. All blank spaces shall be filled in withthe
informati onrequested. TheTenderershal | chronol ogicallyseriali zeal | pagesofthetenderdocumentssubmitted.

TheTenderershallfurni shintheFormof Tenderi nformati ononcommi ssionsandgratuities,ifany,pai dortobe
pai dtoagentsoranyotherpartyrel atingtothi sTender.

AlternativeTenders
Unlessotherwisespecifiedinthe TDS,alternative Tendersshallnotbeconsidered.

When alternative times for completion are explicitly invited, a statement to that effect will be included in the
TDS, and the method of evaluating different alternative times for completion will be described in Section |11,
EvaluationandQualificationCriteria.

Exceptasprovidedunder| TT13.4below, Tendererswishingtooffertechni cal al ternativestotherequirements of the
TenderDocumentsmustfirstpricetheProcuringEntity'sdesignasdescribedinthe TenderDocumentsand shall
further provide al information necessary for a complete evaluation of the aternative by the Procuring Entity,
including drawings, design calculations, technical specifications, breakdown of prices, and proposed
constructionmethodol ogyandotherrel evantdetail s.Onlythe  technical  alternatives,ifany,oftheT endererwith
theWinningTenderconf ormingtothebasi ctechni cal requi rementsshal | beconsi deredbytheProcuringEntity.

Whenspecifiedinthe T DS, Tenderersarepermittedtosubmitalternativetechnicalsolutionsforspecifiedparts of the
Works,andsuchpartswillbeidentifiedinthe T DS,aswillthemethodforthei reval uating,anddescribed
inSectionV I1,WorksRequirements.

Tender PricesandDiscounts

Thepri cesanddi scounts(i ncludi nganypri cereducti on)quotedbytheTendererintheFormof Tenderandinthe
BillofQuantitiesshallconformtotherequirementsspecifiedbel ow.

The Tenderer shall fill in rates and prices for all items of the Works described in the Bill of Quantities. Items
agai nstwhichnorateorpri cel senteredbytheT enderershal |bedeemedcoveredbytheratesf orotheritemsin

theBillof Quantiti esandwillnotbepai df or separatel ybytheProcuringEntity. A nitemnotli stedinthepriced

Billof Quantiti esshal | beassumedtobenoti ncludedintheTender,andprovidedthatthe T enderi sdetermined
substantially responsive notwithstanding this omission, the average price of the item quoted by substantially
responsiveT endererswillbeaddedtotheTender priceandtheequival enttotal costoftheTendersodetermined will be
usedforpricecomparison.

Thepri cetobequotedi ntheFormof Tender,inaccordancewithl TT12.1,shal lbethetotal priceoftheTender,
includinganydiscountsoffered.

The Tenderer shall quote any discounts and the methodology for their application in the Form of Tender, in
accordancewithI TT12.1.

Itwillbespecifiedinthe T DSiftheratesandpricesguotedbytheT endererareorarenotsubj ecttoadj ustment
duringtheperformance of the ContractinaccordancewiththeprovisionsoftheConditionsof Contract,except
incaseswherethecontractissubjecttofluctuationsandadjustments,notfixedprice.Insuchacase,theTenderer
shallfurni shthei ndi cesandwei ghti ngsforthepri ceadj ustmentformul aeintheSchedul eof AdjustmentData and the
ProcuringEntitymayrequiretheTenderertoj ustifyitsproposedindicesandwei ghtings.

Where tenders are being invited for individua lots (contracts)or for any combination of lots (packages),
tenderers wishing to offer discounts for the award of more than one Contract shall specify in their Tender the
price reductions applicable to each package, or aternatively, to individual Contracts within the package.
Discounts shall be submitted in accordance with ITT 14.4, provided the Tenders for all lots (contracts) are
openedatthesametime.
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Allduties,taxes,andotherleviespayabl ebytheContractorundertheContract, orf oranyothercause,asofthe
date30dayspriortothedeadlinef orsubmissi onof Tenders,shal | bei ncl udedi ntheratesandpricesandthetotal
TenderPricesubmittedbytheTenderer.

Currenciesof TenderandPayment
Thecurrency(ies)oftheTenderandthecurrency(ies)of paymentsshal | bethesame.

Tenderersshall quoteentirelyinK enyaShillings. Theunitratesandthepri cesshal |bequotedbytheT endererin

theBillof Quantities,entirelyinK enyashillings.

a) ATendererexpectingtoi ncurexpendituresinothercurrenciesfori nputstotheWorkssuppliedfromoutside
Kenya(referredtoas*“theforeigncurrencyrequirements”)shall(ifsoallowedinthe T DS)indicateinthe
Appendix to Tender the percentage(s) of the Tender Price (excluding Provisional Sums), needed by the
Tenderer for the payment of such foreign currency requirements, limited to no more than two foreign
currencies.

b) The rates of exchange to be used by the Tenderer in arriving at the local currency equivalent and the
percentage(s)mentionedin(a)aboveshallbespecifiedbythe Tendererinthe Appendixto Tenderandshall
bebasedontheexchangerateprovidedbytheCentral Bankof K enyaonthedate30day spriortotheactual
dateoftenderopening. Suchexchangerateshal lapplyforal I forei gnpaymentsundertheContract.

TenderersmayberequiredbytheProcuringEntitytojustify,totheProcuringEntity'ssati sfaction,theirlocaland

foreign currency requirements, and to substantiate that the amounts included in the unit rates and prices and

shown in the Schedule of Adjustment Datain the Appendix to Tender are reasonable, in which case a detailed
breakdownofthef orei gncurrencyrequirementsshallbeprovidedby Tenderers.

Documents Comprising the Technical Proposal

TheTenderershallfurnishatechni cal proposalincl udi ngastatementofworkmethods,equi pment, personnel,
schedul eandanyotherinformationassti pul atedinSectionlV, TenderForms, insufficientdetailtodemonstrate
theadequacyoftheT enderer'sproposal tomeetthework'srequirementsandthecompl etiontime.

DocumentsEstablishingtheEligibilityandQualificationsoftheT ender er

Tenderers shall complete the Form of Tender, included in Section IV, Tender Forms, to establish Tenderer's
eligibilityinaccordancewithl TT4.

InaccordancewithSectionlll,EvaluationandQualificationCriteria,toestablishitsqualificationstoperformthe
ContracttheTenderershal | providethei nformati onrequestedi nthecorrespondingi nformati onsheetsincluded
inSectionlV,TenderForms.

IfamarginofpreferenceappliesasspecifiedinaccordancewithITT33.1,nationaltenderers,individuallyorin
jointventures,applyingforeligibilityfornational preferenceshal | supplyal linformati onrequiredtosatisfythe
criteriaforeligibilityspecifiedinaccordancewithI TT33.1.

Tenderers shall be asked to provide, as part of the data for qualification, such information, including detailsof
ownership,asshall berequiredtodeterminewhether, according to theclassificationestablishedbytheProcuring
Entity,aparti cul arcontractororgroupofcontractorsqualifiesforamarginofpreference. Furthertheinformation
willenabletheProcuringEntityidentifyanyactualorpotentialconflictofinterestinrelationtotheprocurement and/or
contract management processes, or a possibility of collusion between tenderers, and thereby help to
preventanycorruptinfluenceinrelationtotheprocurementprocessorcontractmanagement.

The purpose of the information described in ITT 17.4 above overrides any claims to confidentiality which a
tenderer may have. There can be no circumstances in which it would be justified for a tenderer to keep
information relating to its ownership and control confidential where it is tendering to undertake public sector
work and receive public sector funds. Thus, confidentiality will not be accepted by the Procuring Entity as a
justification for a Tenderer'sfailuretodisclose,orfail uretoproviderequiredinformati ononitsownershipand
control.

The Tenderer shall provide further documentary proof, information or authorizations that the ProcuringEntity
mayrequesti nrel ationtoowner shipandcontrol whi chinformati ononanychangestotheinf ormati onwhichwas
providedbythetendererunder! TT6.4.Theobligati onstorequi rethi sinformati onshal l conti nuefortheduration
oftheprocurementprocessandcontractperformanceandaftercompl eti onofthecontract,ifanychangetothe
informationpreviouslyprovidedmayrevealaconflictofinterestinrelationtotheawardormanagementofthe contract.

Allinformati onprovidedbythetendererpursuanttotheserequirementsmustbecompl ete,currentandaccurate as at
the date of provision to the Procuring Entity. In submitting the information required pursuant to these
requirements,theT enderershallwarrantthatthei nformationsubmittedi scompl ete, currentandaccurateasat



178

179

1710

thedateof submi ssiontotheProcuringEntity.

Ifatendererfail stosubmitthei nformati onrequiredbytheserequirements,itstenderwillberegected.Similarly,
iftheProcuringEntityisunabl e,aftertaki ngreasonabl esteps,toverifytoareasonabl edegreetheinformation
submittedbyatendererpursuanttotheserequirements,thenthetenderwill berej ected.

If information submitted by a tenderer pursuant to these requirements, or obtained by the Procuring Entity
(whether through its own enquiries, through notification by the public or otherwise), shows any conflict of
interest which could materially and improperly benefit the tenderer in relation to the procurement or contract
managementprocess,then:

i)  Iftheprocurementprocessisstillongoing,thetendererwillbedisqualifiedfromtheprocurementprocess,

ii) ifthecontracthasbeenawardedtothattenderer thecontractawardwill besetasi dependingtheoutcomeof(iii),

iii) thetenderer will be referred to the relevant law enforcement authorities for investigation of whether the
tendereroranyotherpersonshavecommittedanycriminal offence.

Ifatenderersubmitsi nformati onpursuanttotheserequirementsthatisincompl ete,i naccurateorout-of -date, or
attemptstoobstructtheverificationprocess,thentheconsequencesITT17.8willensueunlessthetenderercan show to
the reasonable satisfaction of the Procuring Entity that any such act was not material, or was due to
genuineerrorwhichwasnotattributabl etothei ntenti onal act,negligenceorreckl essnessofthetender.

18.0 Period of Validity of Tenders

18.1.TendersshallremainvalidfortheTenderVdidityperiodspecifiedinthe T DS.TheTenderValidityperiodstarts from the

datefixedforthe Tendersubmissi ondeadli ne(asprescribedbytheProcuringEntityi naccordancewith ITT22).At
endervalidforashorterperiodshal | beregj ectedbytheProcuringEntityasnon-responsive.

18.2 In exceptiona circumstances, prior to the expiration of the Tender validity period, the Procuring Entity may
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request TendererstoextendtheperiodofvalidityoftheirTenders. Therequestandtheresponsesshal lbemadein
writing.|faT ender Securityisrequestedi naccordancewithl TT19,itshall al sobeextendedforthirty(30)days beyond
the deadline of the extended validity period. A Tenderer may refuse the request without forfeiting its
Tendersecurity. ATenderergranti ngtherequestshal Inotberequi redorpermittedtomodifyitsTender.

Tender Security

The Tenderer shall furnish as part of its Tender, either a Tender-Securing Declaration or a Tender Security as
specifiedintheT DS;inoriginalformand, in the caseofal enderSecurity,intheamountandcurrencyspecified in the
TDS.ATender-SecuringDecl arationshal lusethef ormincludedinSectionlV, TenderForms.

IfaTenderSecurityisspecifiedpursuanttoI TT19.1,the Tender Securityshal | beademandguaranteei nanyof
thefollowingformsattheT enderer'soption:

)] cash;

ii)  abankguarantee;

iii)  aguaranteebyaninsurancecompanyregisteredandlicensedbythel nsuranceRegul atoryAuthoritylisted
bytheAuthority;

(iv) aguaranteeissuedbyafinancialinstitutionapprovedandlicensedbytheCentralBankofKenya,froma
reputabl esource,andaneligiblecountry.

If an unconditional bank guarantee is issued by a bank located outside Kenya, the issuing bank shall have a
correspondentbankl ocatedinK enyatomakei tenforceabl e. TheTender Securityshal lbevalidforthirty(30)
daysbeyondtheoriginalvalidityperiodoftheTender,orbeyondanyperi odofextensi onifrequestedunder I TT 18.2.

If a Tender Security or Tender-Securing Declaration is specified pursuant to ITT 19.1, any Tender not
accompaniedbyasubstantiallyresponsi veT ender Securityor T ender-SecuringDecl arationshal | berej ectedby
theProcuringEntityasnon-responsive.

If a Tender Security is specified pursuant to ITT 19.1, the Tender Security of unsuccessful Tenderers shall be
returned as promptly as possible upon the successful Tenderer's signing the Contract and furnishing the
PerformanceSecurityandanyotherdocumentsrequiredintheT DS.TheProcuringEntityshal lal sopromptly
returnthetendersecuritytothetendererswheretheprocurementproceedi ngsareterminated,al ltenderswere
determinednon-responsi veorabidderdeclinestoextendtendervalidityperiod.

The Tender Security of the successful Tenderer shall be returned as promptly as possible once the successful
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Tenderer has signed the Contract and furnished the required Performance Security, and any other documents
requiredintheTDS.

TheTenderSecuritymaybeforfeitedortheTender-SecuringDecl arationexecuted:

a) if aTenderer withdrawsits Tender during the period of Tender validity specified by the Tenderer on the
Formof Tender,oranyextens ontheretoprovidedbytheT enderer;or

b) ifthesuccessful Tendererfailsto: -
i) signtheContractinaccordancewithl TT47;or
i) furnishaPerformanceSecurityandifrequiredintheT DS,andanyotherdocumentsrequiredinthe TDS.

Wheretendersecuringdecl arati oni sexecuted,theProcuri ngEntityshal lrecommendtothePPRAto
debarstheT endererfromparti ci pati ngi npublicprocurementasprovidedinthelaw.

TheTenderSecurityortheT ender-SecuringDecl arationofalV shal | bei nthenameofthelV thatsubmitsthe Tender. If
the JV has not been legally congtituted into a legally enforceable JV at the time of tendering, the
TenderSecurityortheT ender-SecuringDecl arati onshal | bel nthenamesofal I futuremembersasnamedinthe
letterofintentreferredtoinl TT4.1andI TT11.2.

Atenderershallnoti ssueatendersecuritytoguaranteeitself.
FormatandSigningof Tender

The Tenderer shall prepare one original of the documents comprising the Tender as described in ITT 11 and
clearly mark it “ORIGINAL.” Alternative Tenders, if permitted in accordance with ITT 13, shall be clearly
marked“ALTERNATIVE.”I naddition,theTenderershall submitcopiesoftheTender,in the numberspecified in
the T DSandclearlymarkthem“COPY.”Intheeventofanydi screpancybetweentheorigi nalandthecopies,
theoriginalshallprevail.

Tenderers shall mark as “CONFIDENTIAL” all information in their Tenders which is confidential to their
business. This may include proprietary information, trade secrets, or commercial or financially sensitive
information.

Theoriginalandall copi esof theTendershal | bety pedorwritteni nindel ibl el nkandshal | besi gnedbyaperson
dulyauthorizedtosi gnonbehal foftheTenderer. Thisauthorizationshallconsistofawrittenconfirmationas
specifiedinthe T DSandshallbeattachedtotheTender. Thenameandpositionhel dbyeachpersonsigningthe
authorizationmustbetypedorprintedbel owthesignature.All pagesoftheTenderwhereentriesoramendments  have
been madeshallbesignedorinitia edbythepersonsi gningtheTender.

IncasetheTendererisalV theTendershall besi gnedbyanauthori zedrepresentati veofthelV onbehal fofthe
JV ,andsoastobel egall ybi ndingonal Ithemembersasevi dencedbyapowerof attorneysignedbytheirlegal ly
authorizedrepresentatives.

205 Any inter-lineation, erasures, or overwriting shall be valid only if they are signed or initialed by the person

signingtheTender.

D. SUBMISSION AND OPENING OF TENDERS
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SealingandM arkingof Tenders

The Tenderer shall deliver the Tender in asingle sealed envelope, or in asingle sealed package, or in asingle
seal edcontai nerbearingthenameandRef erencenumberoftheTender,addressedtotheProcuringEntityanda
warning not to open before the time and date for Tender opening date. Within the single envel ope, packageor
container,theT enderershal | placethef ol | owingseparate, seal edenvel opes:

a) in an envelope or package or container marked “ORIGINAL”, all documents comprising the Tender, as
describedinl TT11;and

b) inanenvelopeorpackageorcontainermarked “COPIES”,allrequiredcopiesoftheT ender;and
c) ifalternativeTendersarepermittedinaccordancewithl TT13,andifrelevant:

i) in an envelope or package or container marked “ORIGINAL —~ALTERNATIVE TENDER?”, the
alternativeTender;and

ii) in the envelope or package or container marked “COPIES- ALTERNATIVE TENDER?, all required
copiesofthealternativeTender.
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The inner envel opes or packages or containers shal:
a)  bearthenameandaddressoftheProcuringEntity,
b) bearthenameandaddressoftheTenderer;and

c) bearthenameandReferencenumberoftheTender.

Ifanenvel opeorpackageorcontai neri snotseal edandmarkedasrequired,theProcuringEntitywillassumeno
responsibility for the misplacement or premature opening of the Tender.Tendersmisplaced or opened
prematurel ywillnotbeaccepted.

Deadlinefor Submissionof Tenders

TendersmustbereceivedbytheProcuringEntityattheaddressspecifiedinthe T DSandnol aterthanthedate
andtimealsospecifiedinthe TDS.Whensospecifiedinthe T DS,tenderersshal | havetheopti onof submitting their
Tenders electronically. Tenderers submitting Tenders electronically shall follow the electronic Tender
submissionproceduresspecifiedinthe TDS.

TheProcuringEntitymay,atitsdi scretion,extendthedeadli nef orthesubmi ssionof Tendersbyamendingthe
TenderDocumentsinaccordancewithITT8, in  which caseallrightsandobligationsoftheProcuringEntityand
Tenderersprevious ysubjecttothedeadlineshal I thereafterbesubj ecttothedeadli neasextended.

23.0 Late Tenders
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TheProcuringEntityshallnotconsiderany Tender thatarrivesafterthedeadlinef orsubmissionoftenders,in
accordance with ITT 22. Any Tender received by the Procuring Entity after the deadline for submission of
Tendersshallbedecl aredl ate, rej ected,andreturnedunopenedtotheTenderer.

Withdrawal,Substitution,andModificationof Tenders

ATenderermaywithdraw,substitute,ormodifyitsTenderafterithasbeensubmittedbysendingawrittennotice,
dulysignedbyanauthori zedrepresentative,andshal lincludeacopyoftheauthori zati oninaccordancewithl TT
20.3,(exceptthatwithdrawalnoticesdonotrequirecopies). Thecorrespondingsubstitutionormodificationof

theTendermustaccompanytherespectivewrittennotice.Allnoti cesmustbe:

a) prepared and submitted in accordance with ITT 20 and ITT 21 (except that withdrawals notices do not
require copies), and in addition, the respective envelopes shall be clearly marked “WITHDRAWAL,”
“SUBSTITUTION,”*MODIFICATION;”and

b) receivedbytheProcuringEntitypriortothedeadlineprescribedforsubmissionof Tenders,inaccordance
withl TT22.

Tendersrequestedtobewi thdrawninaccordancewithl TT24.1shal | bereturnedunopenedtotheT enderers.

No Tender may be withdrawn, substituted, or modified in the interval between the deadline for submission of
Tendersandtheexpirationoftheperi odof Tendervalidityspecifiedbythe TendererontheF ormofTenderorany
extensionthereof.

Tender Opening

Exceptinthecasesspecifiedinl TT23andITT24.2,theProcuringEntityshallpubliclyopenandreadoutall
Tendersreceivedbythedeadline,atthedate,timeandplacespecifiedintheTDS, in  the presenceof Tenderers
designatedrepresentativeswhochoosestoattend. Anyspecificelectronic Tenderopeningproceduresrequiredif

€l ectronicTenderingi spermittedi naccordancewithl TT22.1,shallbeasspecifiedinthe TDS.

First, envelopes marked “WITHDRAWAL” shall be opened and read out and the envelopes with the
correspondingTendershal notbeopenedbutreturnedtotheTenderer.NoTenderwithdrawal shal | bepermitted

unl essthecorrespondingwithdrawal noti cecontai nsaval i dauthori zati ontorequestthewithdrawal andisread
outatTenderopening.

Next, envelopes marked “SUBSTITUTION” shall be opened and read out and exchanged with the
corresponding Tender being substituted, and the substituted Tender shall not be opened, but returned to the
Tenderer.NoTendersubstituti onshal | bepermittedunl essthecorrespondi ngsubstituti onnoti cecontai nsavalid
authorizati ontorequestthesubstituti onandi sreadoutat Tenderopening.

Next,envelopesmarked “MODIFICATION’shallbeopenedandreadoutwiththecorresponding Tender.No Tender
modification shall be permitted unless the corresponding modification notice contains a valid
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authorizationtorequestthemodificationandisreadoutat Tenderopening.

Next,allremai ningenvel opesshal | beopenedoneatati me,readingout:thenameoftheT endererandwhether there isa
modification; the total Tender Price, per lot (contract) if applicable, including any discounts and
alternativeT enders;thepresenceorabsenceofaT ender Securityor Tender-SecuringDecl aration,ifrequired;
andanyotherdetail sastheProcuringEntitymayconsi derappropriate.

Only Tenders, alternative Tenders and discounts that are opened and read out at Tender opening shall be
consideredfurtherforeval uation.TheFormof TenderandpagesoftheBill of Quantities(tobedecidedonbythe tender
opening committee) are to be initialed by the members of the tender opening committee attending the
opening.

AttheTenderOpening,theProcuringEntityshallneitherdiscussthemeritsof any Tendernorrej ectany Tender
(exceptforlateT enders,inaccordancewithl TT23.1).

TheProcuringEntityshal | prepareminutesoftheT enderOpeningthatshal linclude,asaminimum: -
a) thenameoftheTendererandwhetherthereisawithdrawal,substitution,ormodification;

b) theTenderPrice perlot(contract)ifapplicable,includinganydiscounts;

c) anyaternativeTenders,

d) thepresenceorabsenceofalenderSecurity, if newasrequired;

€) numberof pagesofeachtenderdocumentsubmitted.

The Tenderers' representatives who are present shall be requested to sign the minutes. The omission of a
Tenderer's signature on the minutes shall not invalidate the contents and effect of the minutes. A copy of the
tenderopeni ngregi stershal | bedi stributedtoal | Tenderers.

EVALUATION AND COMPARISON OF TENDERS
Confidentiality

Informati onrel ati ngtotheeval uati onof Tendersandrecommendati onof contractawardshal | notbedi scl osedto
Tenderersoranyotherpersonsnotofficiallyconcernedwiththe Tenderprocessuntilinformationonlntentionto
AwardtheContracti stransmittedtoal | Tenderersinaccordancewithl TT43.

Any effort by a Tenderer to influence the Procuring Entity in the evaluation of the Tenders or Contract award
decisionsmayresultintherejectionofitstender.

Notwithstandingl TT26.2,fromtheti meoftenderopeni ngtothetimeof contractaward,ifatendererwishesto
contacttheProcuringEntityonanymatterrel atedtothetenderingprocess,itshall dosoi nwriting.

ClarificationofTenders

Toassist in the examination, evaluation, and comparison of the tenders, and qualification of the tenderers, the
ProcuringEntitymay atitsdiscretion,askanytendererforaclarificationofitstender,givenareasonabletimefor
aresponse.AnyclarificationsubmittedbyatendererthatisnotinresponsetoarequestbytheProcuringEntity
shallnotbeconsidered. TheProcuringEntity'srequestforclarificationandtheresponseshallbeinwriting.No change,
including any voluntary increase or decrease, in the prices or substance of the tender shall be sought,
offered,orpermitted,excepttoconfirmthecorrectionofarithmeticerrorsdiscoveredbytheProcuringEntityin

theeval uati onofthetenders,inaccordancewithl TT31.

IfatendererdoesnotprovideclarificationsofitstenderbythedateandtimesetintheProcuringEntity'srequestforclarifi
cation,itsTendermayberejected.

Deviations,Reser vations,andOmissions

Duringtheevaluationoftenders,thefollowingdefinitionsapply: -

a) “Deviation "isadeparturefromtherequirementsspecifiedinthetenderdocument;

b) “Reservation” isthe setting of limiting conditions or withholding from complete acceptance of the
requirementsspecifiedinthetenderdocument;and

C) “Omission "isthefailuretosubmitpartorall ofthei nf ormationordocumentati onrequiredintheTender
document.

Determination of Responsiveness
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The Procuring Entity's determination of a Tender's responsiveness is to be based on the contents of the tender
itself,asdefinedinI TT11.

A substantially responsive Tender is one that meets the requirements of the Tender document withoutmaterial
deviation,reservation,oromission.Amaterial deviation,reservati on,oromissi oni sonethat, i faccepted,woul d:

a) Affectinanysubstantialwaythescope,quality,orperformanceoftheWorksspecifiedintheContract;

b) limitin any substantial way, inconsistent with the tender document, the Procuring Entity's rights or the
tenderer'sobligationsundertheproposedcontract;

c) ifrectified, would unfairly affect the competitive position of other tenderers presenting substantially
responsivetenders.

TheProcuringEntityshallexaminethetechnicalaspectsofthetendersubmittedinaccordancewithITT16,to confirm
that al requirements of Section VII, Works Requirements have been met without any materia
deviation,reservationoromission.

Ifatenderi snotsubstantial | yresponsi vetothereguirementsof thetenderdocument,i tshal | berej ectedbythe Procuring
Entity and may not subsequently be made responsive by correction of the material deviation,
reservation,oromission.

Non-materialNon-conformities
Providedthatatenderissubstanti all yresponsi ve,theProcuri ngEntitymaywai veanynon-conformitiesinthe tender.

ProvidedthataT enderissubstantiallyresponsi ve,theProcuri ngEnti tymayrequestthatthetenderer submitthe
necessary information or documentation, within a reasonable period of time, to rectify non-material non-
conformitiesi nthetenderrel atedtodocumentati onrequi rements.Requesti ngi nformationordocumentationon  such
non-conformities shall not be related to any aspect of the price of the tender. Failure of the tenderer to
complywiththerequestmayresultinthere ectionofitstender.

Providedthatatenderissubstantiallyresponsive,theProcuringEntityshallrectifyquantifiablenon-material non-
conformities related to the Tender Price. To this effect, the Tender Price shall be adjusted, for comparison
purposesonly,toreflectthepriceofamissingornon-conformingitemorcomponentinthemannerspecifiedin

theTDS.

ArithmeticalErrors

Thetendersumassubmittedandreadoutduringthetenderopeningshallbeabsoluteandfinalandshallnotbe
thesubj ectof correcti on,adj ustmentoramendmenti nanywaybyanypersonorentity.

Provided that the Tender is substantialy responsive, the Procuring Entity shall handle errors on the following

basis: -

a) Any error detected if considered a major deviation that affects the substance of the tender, shall lead to
disqualificationofthetenderasnon-responsive.

b) Anyerrorsinthesubmittedtenderarisi ngfromamiscal cul ationof unitpri ce,quantity, subtotal andtotal
bi dpri ceshall beconsi deredasamaj ordevi ationthataf fectsthesubstanceofthetenderandshal l leadto
disqualificationofthetenderasnon-responsive.and

c) ifthereisadiscrepancybetweenwordsandfigures,theamountinwordsshallprevail

Tenderersshallbenotifiedofanyerrordetectedintheirbidduringthenotificationofaward.
Conversion to Single Currency

Foreval uationandcompari sonpurposes,thecurrency(ies) of the Tendershallbeconvertedintoasi nglecurrency
asspecifiedintheTDS.

M ar ginof Pr efer enceandReser vations
A margin of preference may be allowed only when the contract is open to international competitive tendering
whereforei gncontractorsareexpectedtoparti ci patei nthetenderi ngprocessandwherethecontractexceedsthe

value/thresholdspecifiedintheRegulations.

Amarginofpreferenceshallnotbeallowedunlessitisspecifiedsointhe TDS.
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Contractsprocuredonbasi sofinternati onal competitivetenderi ngshal | notbesubj ecttoreservationsexclusive
tospecificgroupsasprovidedinlTT33.4.

Whereitisintendedtoreserveacontracttoaspecificgroupofbusinesses(thesegroupsareSmallandMedium
Enterprises,WomenEnterprises, Y outhEnterpri sesandEnter prisesof persondlivingwithdisability,asthecase  may
be), and who are appropriately registered as such by the authority to be specified in the TDS, aprocuring
entityshallensurethattheinvitationtotenderspecificallyindicatesthatonlybusinessesorfirmsbelongingtothe
specifiedgroupareeligibletotender.Notendershallbereservedtomorethanonegroup.Ifnotsostatedinthe
InvitationtoTenderandintheT enderdocuments,theinvitati ontotenderwill beopentoal linterestedtenderers.

NominatedSubcontractors

UnlessotherwisestatedintheT DS theProcuringEntitydoesnotintendtoexecuteanyspecificelementsofthe  Works
bysubcontractorssel ected/nominatedbytheProcuringEntity. | ncasetheProcuri ngEntitynominatesa

subcontractor, the subcontract agreement shall be signed by the Subcontractor and the Procuring Entity. The
main contract shall specify the working arrangements between the main contractor and the nominated
subcontractor.

Tenderersmayproposesub-contracti nguptothepercentageoftotal val ueof contractsorthevol umeofworksas
specifiedinthe T DS.SubcontractorsproposedbytheTenderershallbefullyqualifiedfortheirpartsoftheWorks.

Domestic subcontractor's qualifications shall not be used by the Tenderer to qualify for the Works unlesstheir
specializedpartsoftheWorkswereprevious ydesi gnatedsobytheProcuringEntityintheT D Sascanbemetby
subcontractors referred to hereafter as 'Specialized Subcontractors', in which case, the qualifications of the
SpecializedSubcontractorsproposedbytheTenderermaybeaddedtothequalificationsofthe Tenderer.

Evaluationof Tenders

TheProcuringEntityshallusethecriteriaandmethodol ogi eslistedinthisl T TandSectionl 1, Eval uationand
QualificationCriteriaNootherevaluationcriteriaormethodologiesshallbepermitted. Byapplyingthecriteria
andmethodol ogi estheProcuringEntityshall determinethel. owestEval uated Tenderinaccordancewithl T T40.

Toeval uateaT ender,theProcuringEntityshal | considerthefoll owing:

a) pricead] ustmentinaccordancewithl TT31.1(iii);excludingprovisi ona sumsandcontingencies,ifany,butincl
udingDayworkitems,wherepricedcompetitively;

b)  priceadjustmentduetodi scountsofferedinaccordancewithl TT14.4;

C) converting the amount resulting from applying (a) and (b) above, if relevant, to asingle currency in
accordancewithl TT32;

d)  priceadjustmentduetoquantifiablenonmaterialnon-conformitiesinaccordancewithl TT30.3;and

€) any additional evaluation factors specified in the TDS and Section III, Evaluation and Qualification
Criteria.

Theestimatedeffectofthepri cead) ustmentprovisi onsoftheConditi onsof Contract,appliedovertheperi odof
executionoftheContract,shal I notbeconsi deredinTendereval uation.

Wherethetenderinvol vesmulti pl el otsorcontracts,thetendererwill beal | owedtotenderforoneormorel ots
(contracts).Eachl otorcontractwill beeval uatedi naccordancewithl TT35.2. Themethodol ogytodetermine

thel owesteval uatedtendererortenderersbasedonel ot(contract) orbasedonacombi nati onofl ots(contracts), will be
specified in Section III, Evaluation and Qualification Criteria. In the case of multiple lots or contracts,
tendererwillbewillberequiredtopreparetheEligibilityandQualificationCriteriaFormforeachLot.

36.0 Comparison of tenders

The Procuring Entity shall compare the evaluated costs of al substantially responsive Tenders established in

370

accordance with ITT 35.2 to determine the Tender that has the lowest evaluated cost.

Abnor mallylowtender sandabnor mallyhightenders

AbnormallyLowTenders

371

An Abnormally Low Tender is one where the Tender price, in combination with other elements of the Tender,
appears so low that it raises material concerns as to the capability of the Tenderer in regardsto the Tenderer's



abilitytoperformtheContractfortheoff eredTenderPri ceorthatgenuinecompetitionbetweenTenderersis
compromised.

372 In the event of identification of a potentially Abnormally Low Tender, the Procuring Entity shall seek written
clarifications from the Tenderer, including detailed price analyses of its Tender price in relation to the subject
matterofthecontract,scope, proposedmethodol ogy,schedul e,all ocati onof ri sksandresponsi bilitiesandany
otherrequirementsoftheTenderdocument.

373 After evaluation of the price analyses, in the event that the Procuring Entity determines that the Tenderer has
failedtodemonstratei tscapabilitytoperformtheContractfortheof fered TenderPri ce, theProcuringEntityshal I rej ectt
heTender.

Abnormally high tenders

374 Anabnormallyhightenderpricei sonewherethetenderprice,incombinationwithotherconstituentelementsof ~ the
Tender, appears unreasonably too high to the extent that the Procuring Entity is concerned that it (the
Procuring Entity) may not be getting value for money or it may be paying too high a price for the contract
comparedwithmarketpricesorthatgenuinecompetiti onbetweenTenderersiscompromised.

375  Incaseofanabnormallyhighprice,theProcuringEntityshallmakeasurveyofthemarketprices,checkifthe
estimatedcostofthecontractiscorrectandreviewtheTenderDocumentstocheckifthespecifications,scopeof
workandconditi onsof contractarecontributorytotheabnormallyhightenders. TheProcuringEntitymayalso  seek
written clarification from the tenderer on the reason for the high tender price. The Procuring Entity shall
proceedasfollows:

i) Ifthetenderpriceisabnormallyhighbasedonwrongestimatedcostofthecontract,theProcuringEntity
mayacceptornotacceptthetenderdependi ngontheProcuringEntity'sbudgetconsiderations.

ii) Ifspecifications,scopeofworkand/orconditionsofcontractarecontributorytotheabnormallyhightender
prices, the Procuring Entity shall reject all tenders and may retender for the contract based on revised
estimates,specifications,scopeofworkandconditionsof contract,asthecasemaybe.

376 I the Procuring Entity determines that the Tender Price is abnormally too high because genuine competition
between tenderers is compromised (often due to collusion, corruption or other manipulations), the Procuring
Entity shall reject all Tenders and shall institute or cause competent Government Agencies to institute an
i nvestigationonthecauseofthecompromi se,bef oreretendering.

B0 Unbalancedand/orfront-loadedtenders

3B1 If in the Procuring Entity's opinion, the Tender that is evaluated as the lowest evaluated price is seriously
unbalancedand/orfrontloaded,theProcuringEntitymayrequiretheTenderertoprovidewrittenclarifications.
Clarifications may include detailed price analyses to demonstrate the consistency of the tender prices with the
scopeofworks,proposedmethodol ogy,schedul eandanyotherrequirementsoftheTenderdocument.

B2 After the evaluation of the information and detailed price analyses presented by the Tenderer, the Procuring

Entitymayasappropriate:

a)  accepttheTender;

b)  requirethatthetotalamountofthePerformanceSecuritybeincreasedattheexpenseoftheT enderertoa
level notexceedinga30%oftheContractPrice;

C)  agreeon apayment mode that eliminates the inherent risk of the Procuring Entity paying too much for
undeliveredworks;

d) rgecttheTender,

20  Qualificationsofthetenderer

01 TheProcuringEntityshalldeterminetoitssati sfactionwhethertheeligi bl eT endererthati ssel ectedashaving
submittedthel owesteval uatedcostandsubstantiall yrespons veTender,meetsthequalifyingcriteriaspecified
inSectionlIl,EvaluationandQualificationCriteria.

P2 The determination shall be based upon an examination of the documentary evidence of the Tenderer's
qualificationssubmittedbytheTenderer,pursuanttol T T 17.Thedeterminationshal Inottakeintoconsideration  the
qualifications of other firms such as the Tenderer's subsidiaries, parent entities, affiliates, subcontractors
(otherthanSpecializedSub-contractors fpermittedintheTenderdocument),oranyotherfirm(s)differentfrom
theTenderer.



03 An affirmative determination shall be a prerequisite for award of the Contract to the Tenderer. A negative
determinationshallresultindisqualificationofthe Tender,inwhicheventtheProcuringEntityshall proceedto
theT endererwhooffersasubstantiallyresponsiveT enderwiththenextl owesteval uatedpricetomakeas milar
determinationofthatTenderer'squalificationstoperformsatisfactorily.

400 Lowest evaluatedtender

Having compared the evaluated prices of Tenders, the Procuring Entity shall determine the Lowest Evaluated
Tender. The Lowest Evaluated Tender is the Tender of the Tenderer that meets the Qualification Criteria and
whose Tender has been determined to be:

a) M ostresponsi vetotheTenderdocument;and
b)  thelowestevaluatedprice.

41.0 Procuring entity'sright to accept any tender, and to reject any or all tenders.
TheProcuringEntityreservestherighttoacceptorrejectany Tenderandtoannul theTenderprocessandrej ect
all Tendersatanyti mepriortoContract Award,withouttherebyincurringanyliabilitytoT enderers.Incaseof
annulment,all Tenderssubmittedandspecifically, Tendersecurities,shal IbepromptlyreturnedtotheTenderers.

F.  AWARDOFCONTRACT

42.0 Award criteria

TheProcuringEntityshallawardtheContracttothesuccessful tendererwhosetenderhasbeendeterminedtobethel ow
estEvaluatedTender.

430 Noticeofl ntentiontoEnterintoaContract/Notification of Award

UponawardofthecontractandPriortotheexpiryoftheTenderV aidityPeriodtheProcuringEntityshal lissuea
NotificationoflntentiontoEnterintoaContract/Notificationofawardtoalltendererswhichshallcontain,ata
mi nimum, thefol lowinginformation:

a) thenameandaddressoftheT enderersubmittingthesuccessfultender;
b)  theContractpriceofthesuccessfultender;

c) astatement of the reason(s) the tender of the unsuccessful tenderer to whom the letter is addressed was
unsuccessful ,unlessthepri cei nformati onin(c)aboveal readyreveal sthereason,;

d) theexpirydateoftheStandstill Period;and
€) instructionsonhowtorequestadebriefingand/orsubmitacomplaintduringthestandstillperiod;

440 StandstillPeriod

441 TheContractshallnotbesi gnedearlierthantheexpiryofaStandstill Periodof 14daystoal lowanydissatisfied
tendertol aunchacompl aint.WhereonlyoneT enderi ssubmitted,theStandstil | Periodshal Inotapply.

442 WhereaStandstill Periodapplies,itshall commencewhentheProcuringEntityhastransmittedtoeachTenderertheNo
tificationofIntentiontoEnterintoaContractwiththesuccessful Tenderer.

450 DebriefingbyTheProcuringEntity

451 On receipt of the Procuring Entity's Notification of Intention to Enter into a Contract referred to in ITT 43, an
unsuccessfultenderermaymakeawrittenrequesttotheProcuringEntityforadebriefingonspecificissuesor
concernsregardingtheirtender. TheProcuringEntityshallprovidethedebriefingwithinfivedaysofreceiptof
therequest.

452  Debriefingsofunsuccessful Tenderersmaybedoneinwritingorverbally. TheTenderershallbearitsowncosts
ofattendingsuchadebriefingmeeting.

46.0 Letter of Award

PriortotheexpiryoftheTenderVdidityPeriodanduponexpiryoftheStandstillPeriodspecifiedinl TT42.1,



uponaddressingacomplaintthathasbeenfiledwithintheStandstillPeriod,theProcuringEntityshalltransmit
thel etterof Awardtothesuccessful Tenderer. Thel etterof awardshal I requestthesuccessful tenderertofurnish
thePerformanceSecuritywithin21daysofthedateofthel etter.

470  SigningofContract

471  UpontheexpiryofthefourteendaysoftheNotificationofIntentiontoenterintocontractandupontheparties ~ meeting
their respective statutory requirements, the Procuring Entity shall send the successful Tenderer the
ContractAgreement.

472  Within fourteen (14) days of receipt of the Contract Agreement, the successful Tenderer shall sign, date, and
returnittotheProcuringEntity.

473 Thewritten contract shall be entered into within the period specified in the notification of award and before
expiryofthetendervalidityperiod.

480 PerformanceSecurity

481 Within twenty-one (21) days of the receipt of the Letter of Award from the Procuring Entity, the successful
TenderershallfurnishthePerformanceSecurityand,anyotherdocumentsrequiredintheT DS,inaccordance with the
Genera Conditions of Contract, subject to ITT 38.2 (b), using the Performance Security and other Forms
included in Section X, Contract Forms, or another form acceptable to the Procuring Entity. A foreign
institutionprovidingabankguaranteeshallhaveacorrespondentfinancialinstitutionlocatedinKenya,unless
theProcuringEntityhasagreedi nwritingthatacorrespondentbanki snotrequired.

482 Failure of the successful Tenderer to submit the above-mentioned Performance Security and
otherdocumentsrequiredintheT DSorsigntheContractshallconstitutesufficientgroundsfortheannulmentoftheaw
ardand forfeiture of the Tender Security. In that event the Procuring Entity may award the Contract to the
Tenderer offeringthenextBestEval uatedTender.

483 Performance security shall not be required for contracts estimated to cost less than the amount specified inthe
Regulations.

490 PublicationofProcurementContract

Within fourteen days after signing the contract, the Procuring Entity shall publish the awarded contract at its
notice boards and websites; and on the Website of the Authority. At the minimum, the naotice shall containthe
followinginformation:

a) nameandaddressoftheProcuringEntity;

b) nameandreferencenumberofthecontractbel ngawarded,asummaryofitsscopeandthesel ectionmethod used;
c) thenameofthesuccessful Tenderer thefinaltotalcontractprice,thecontractduration;

d) datesofsignature,commencementandcompletionof contract;

e) namesofall TenderersthatsubmittedTenders,andtheirTenderpricesasreadoutat Tenderopening.

50.0 Procurement related Complaints and Administrative Review
50.1 The procedures for making Procurement-related Complaints are as specified in the TDS.

50.2 A request for administrative review shall be made in the form provided under contract forms.

Section || - Tender Data Sheet (TDS)

The following specific data shall complement, supplement, or amend the provisionsin the Instructions to Tenderers (ITT).
Whenever thereis a conflict, the provisions herein shall prevail over thosein ITT.

Referenceto PARTICULARS OF APPENDIX TO INSTRUCTIONSTO TENDERS
ITC Clause

A. General




Referenceto
ITC Clause

PARTICULARS OF APPENDIX TO INSTRUCTIONSTO TENDERS

ITT 11

The name of the contract is - PROPOSED CONSTRUCTION OF A MULTI-

STORIED BLOCK FOR ACCIDENT & EMERGENCY, CASUALTY AND OUT
PATIENT DEPARTMENTS AT THE HOMA BAY COUNTY TEACHING AND
REFERRAL HOSPITAL (HBCTRH)

The reference number of the Contract is; HBC/PH& M S/059/2022-2023

The number and identification of lots (contracts)comprising this Tender are

Lot 1- Name N/A

Lot 2- Name

Lot... Name

ETC

ITT 24

The Information made available on competing firmsis as follows:

ITT 24

The firmsthat provided consulting services for the contract being tendered for are: N/A

ITT 3.1

Maximum number of membersin the Joint Venture (JV) shall be: N/A

B. Contentsof Tender Document

ITT 7.1 The Tenderer will submit any request for clarifications in writing at the County Director of
Procurement and Supplies M anagement,
P.O. Box 469 — 40300,
Homa Bay.
Email: procurement@homabay.go.ke
Attn: County Director of Procurement and Supplies M anagement
to reach the Procuring Entity not later than February 2, 2023 5.00 pm.
(i) TheProcuringEntitywillpublishits response at thewebsiteat the IFMIS Portal
www.suppliers.go.ke/www.homabay.go.ke/www.tenders.go.ke
ITT 7.2 (A) A pre-arranged pretender site visit shall take place at the following date, time and place:
Date: January 31, 2023
Time: 10am
Place: Homa Bay County Teaching and Referral Hospital (HBCTRH)
(B) Pre-Tender meetingSHALL NOT take place at the following date, time and place:
Date: N/A
Time:
Place:
Note: Tenderers are advised to make their own arrangements to visit the project site before
bidding.
ITT 7.3 The Tenderer will submit any questionsin writing, to reach the Procuring Entity not later than
__N/A before the meeting.
ITT75 The Procuring Entity’s website where Minutes of the pre-Tender meeting and the pre-arranged

pretender will be published is - www.homabay.go.ke

C. Preparation of Tenders

ITT 11.1 (h) The Tenderer shall submit the following additional documentsin its Tender: No additional
documents

ITT 131 Alternative Tenders SHALL NOT BEconsidered.

ITT 13.2 Alternative times for completion SHALL NOT BEpermitted.
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Referenceto

PARTICULARS OF APPENDIX TO INSTRUCTIONSTO TENDERS

ITC Clause
ITT 134 Alternative techni CalNﬁl utions shall be permitted for the following parts of the Works:
ITT 145 The prices quoted by the Tenderer shall be: Fixed for the period of the tender.
ITT 15.2(a) Foreign currency requirements NOT ALL OWED.
ITT 18.2 The Tender vaidity period shall be 210days from the date of tender submission
ITT 18.3 a) The Number of days beyond the expiry of the initial tender validity period will be 91days.
(b) The Tender price shall be adjusted by the following percentages of the tender price: N/A
ITT 19.1
A Tender Security SHALL BE required.
A Tender-Securing Declaration SHALL NOT BErequired.
Tender Security shall be required, the amount and currency of the Tender Security shall be Kenya
shillings FOUR MILLION KENYA SHILLINGS (KSHS. 4,000,000) accordanceto ITT 19.2
ITT 195 OI:DZr documents required are as per the qualification requirementsin section 111
ITT 20.1 In addition to the original of the Tender, the number of copiesis: N/A
ITT 20.3 The written confirmation of authorization to sign on behalf of the Tenderer shall consist of: Written

Power of Attorney for the person(s) duly authorized to bind the tenderer certified by
commissioner of oaths. The County Government of Homabay will determine whether the
tender document has been properly signed.

D. Submission and Opening of Tenders

ITT 221 (A) Completed tender documents must be submitted electronically through the IFMIS Portal on or
before February 9, 2023 or the date indicated in the PORTAL.
Tenders shall be opened electronically on the IFMIS portal on February 9, 2023or the date

ITT 25.1 indicated in the PORTAL.

ITT 25.1 If Tenderers are allowed to submit Tenders el ectronically, they shall follow the electronic tender

submission procedures specifiedbel ow
Submitthrough IFM 1S Portal: www.supplier .treasury.go.ke and the nor mal
I fmisEvaluationprocedur ewill be followed.

E. Evaluation, and Comparison of Tenders

ITT 30.3 N/A

ITT 31.2 Any calculation, addition and multiplication errors detected shall lead to automatic disqualification

ITT 321 Tender evaluation and comparison shall bein Kenya Shillings

ITT 33.2 A margin of preference SHALL NOTapply.

ITT 33.4 The invitation to tender is extended to the following groups that qualify for Reservations: N/A

ITT 341 At thistime, the Procuring Entity DOES NOT INTEND to execute certain pecific parts of the Works
by subcontractors selected in advance.

ITT 34.2 Subcontracting whole or part of the worksisNOT permitted.

ITT 34.3 The parts of the Works for which the Procuring Entity permits Tenderers to propose Specialized

Subcontractors are designated as follows: N/A

ITT 35.2 (¢)

Additional requirements apply. These are detailed in the evaluation criteriain Section |11, Evaluation




Referenceto

PARTICULARS OF APPENDIX TO INSTRUCTIONSTO TENDERS

ITC Clause
and Qualification Criteria.

ITT 48.1 Successful bidders shall be required to submit performance SECURITY IN THE FORM OF
UNCONDITIONAL BANK GUARANTEE OF 10% OF THE TENDER SUM.

ITT 48.2 Additional requirements are:
Asindicated in the Summery of evaluation requirementsin Section |11, Evaluation and Qualification
Criteria.

ITT 50.1 The procedures for making a Procurement-related Complaint are available from the PPRA website

info@ppra.go.ke or complaints@ppra.go.ke. If a Tenderer wishes to make a Procurement-related
Complaint, the Tenderer should submit its complaint following these procedures, in writing (by the
quickest means available, that is either by hand delivery or email to:

For the attention:

County Director of Procurement and Supplies M anagement,

P.O. Box 469 — 40300,

Homa Bay.

Email: procurement@homabay.go.ke

In summary, a Procurement-related Complaint may challenge any of the following:

(i) the terms of the Tender Documents; and

(i1) the Procuring Entity’s decision to award the contract.
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SECTION 1 - EVALUATION AND QUALIFICATION CRITERIA
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1

20

GENERAL PROVISIONS

This section contains the criteria that the Employer shall use to evaluate tender and qualify tenderers. No
other factors, methods or criteria shall be used other than specified in this tender document. The Tenderer
shall provide al the information requested in the forms included in Section 1V, Tendering Forms. The
Procuring Entity shall use the Standard Tender Evaluation Document for Goods and Works for
evaluatingTenders.

Wherever a Tenderer isrequired to state a monetary amount, Tenderers should indicate the Kenya Shilling
equivalent using the rate of exchange determined as follows:

a) For construction turnover or financial data required for each year - Exchange rate prevailing on the last
day of the respective calendar year (in which the amounts for that year is to be converted) was
originally established.

b) Vdueof single contract - Exchange rate prevailing on the date of the contract signature.

(c) Exchange rates shall be taken from the publicly available source identified in the ITT 14.3. Any error in
determining the exchange rates in the Tender may be corrected by the Procuring Entity.

EVALUATION AND CONTRACT AWARD CRITERIA

TheProcuring Entity shall use the criteria and methodologies listed in this Section to evaluate tenders and
arrive at the Lowest Evaluated Tender. The tender that(i) meets the qualification criteria, (ii) has been
determined to be substantially responsive to the Tender Documents, and (iii) is determined to have the
L owest Evaluated Tender price shall be selected for award of contract.

PRELIMINARY EXAMINATION FOR DETERMINATION OF

The Procuring Entity will start by examining all tenders to ensure they meet in al respects the eligibility
criteriaand other mandatory requirementsin the ITT, and that the tender is completein all aspectsin meeting
the requirements provided for in the preliminary evaluation criteria outlined below. The Standard Tender
Evaluation Report Document for Goods and Works for evaluating Tenders provides very clear guide on how
to dea with review of these requirements. Tenders that do not pass the Preliminary Examination will be
considered non- responsive and will not be considered further.

PRELIMINARY EVALUATION CRETERIA

No. Criteria RESPONSIVENESS

(YES/NO)

1 Copy of certificate of incorporation/Registration.

2. Copy of avalid tax compliance certificate.

3. |Copy of relevant Valid National Construction Authority Registration
Certificate (NCA Category 4 and above in Building Works and Mechanical
works)

4.  |Must submit acopy of relevant current National Construction Authority
Practicing License ((NCA Category 4 and abovein Building Works).

5. |A copy of current CR12 for limited company and for Sole proprietor &
Partnership companies to provide copies of directors nationa identification
cards (1.Ds).

6.  [Duly filled, signed and stamped form of tender prepared on supplier’s
letterheadcl earlyshowingtheT enderer's compl etenameandbusi nessaddress .

7. |All tenderersto provide K sh. 4,000,000tender security in the form of a
Demand Bank guarantee from a Financial institution regulated by Central
Bank of Kenya (CBK).

8. A valid Single business permit from the relevant County Government for
2023.




9. Dully filled, signed and stamped tender securing declaration form.

10. [Dully filled, signed and stamped Confidential Business Questionnaire.

11. [Dully filled, signed and stamped Certificate of Independent Tender
Determination Form.

12. Dully filled, signed and stamped Self Declaration Form SD2.

13. |Dully filled, signed and stamped Declaration and Commitment to the code of
ethics Form.

14. |Written declaration letter signed and stamped by an
attorney/commissioner for oaths that the firm/person/tenderer is not debarred
from participating in procurement proceedings.

15. |Written declaration letter signed and stamped by an attorney/commissioner
for oaths that the firm/person/tenderer is not guilty of violation of fair
employment laws and practices.

16. ([Tender document MUST be sequentially paginated/serialized/numbered on
each page including all the attachments.

NOTE:

Bidderswho qualify for preliminary evaluation creteria will proceed to the technical evaluation

stage;

The Tenderer swho donot satisfy any of the above requirements shall be considered non-

responsive and their tendersWILL BE NOT evaluated further.

30 TENDER EVALUATION (ITT 35)
Price evaluation: in addition to the criterialisted in ITT 35.2 (a) — (d) the following criteria shall apply:
(i) Alternative Completion Times, if permitted under 1TT13.2, will be evaluated as follows:
(if) Alternative Technical Solutions for specified parts of the Works, if permitted under ITT 13.4, will be
evaluated as follows:.............ooiiiii i
(iii) Other Criteria; if permitted under ITT 35.2()):
TECHNICAL EVALUATION CRETERIA
Item No. | creteria Relevant Form Filled/Signed and/or Paints Max.
Attachments points
1 FINANCIAL - 17
SITUATION
Financial Resources -Form Fin 3.1: Financia Situation and
Average Annual | Performance 1
Construction Turnover
-Form Fin 3.3: Financial Resources 1
-Form Fin 3.4: Current Contract 1
Commitments/ Works in Progress
-Credit Line: Evidence of ability to access 3
credit facilities amounting to a minimum of
Kshs. Fifty (50) million
-Financial Statement for the last 3 years 8

Audited and Certified by auditor(s) approved
by Institute of Public Accountants of Kenya
(ICPAK) indicating

the ICPAK registration number




-Form Fin 3.2: Average Annual Construction
Turnover

Average turnover for the last 2 years 1 Marks
for every Kshs. 70,000,000.00 handled (Max -2
Points)

EXPERIENCE 22
General Construction -Form EXP- 4.1: General Construction
Experience in the last 3| Experience
years upto a max. of 2| - Supported byCopies of award
projects L etters/L SO/Contracts — 0.5 point each
- Supported by Copies of Completion
Certificates/sight handing over certificate- 1
points each
Specific Construction - Supported byCopies of award
and Contract Letters/L SO/Contracts- 0.5 point each
Management Supported by Copies of Completion
Experiencein thelast 3 | cerfificates/sight handing over certificate- 2
years upto a max. of 3 points each
projects
Construction -Form 4.2(b)Construction Experience in Key
Experience Activities
in Key Activities 1
similar project in the
last 5 years
Supported by Copies of Completion
Certificates/sight handing over certificate-
1points each
Supported by Copies of award
Letterg/L SO/Contractors- 1 point each
EXPERIENCE AND 19

QUALIFICATION OF
KEY PERSONNEL

-Form PER-2: Resume and Declaration

Contractor’s Representative and Key Personnel

Professional
gualifications and
experience of the Team
leader (Attach certified
Copies of

certificates and detail CV
for experience)

- Professiona certification (Current
professiona practicing license) —
Imarks

- Relevant post graduate degree — 2points

- Relevant degree - 1 points

- Relevant completed assignment (Attach
CV indicating the assignment
undertaken, organization and the contact
person) — 1 points for every relevant
assignment up to a max.3 assignments

Professional
qualifications and
experience of two other
technical personnel
(Attach certified Copies
of certificates and detail

Relevant post graduate degree — 1 point
Relevant degree — 1 points

Relevant completed assignment (Attach CV
indicating the assignment undertaken,
organization and the contact person) — 1 points
for every relevant assignment up to a max.3
assignments




CV for experience)

Professiond certification (Current professiona 1
practicing license) — 1point each.

Relevant degree — 1 points each 2
Relevant diploma-0.5 point each.
Relevant completed assignment (Attach CV 4

indicating the assignment undertaken,
organization and the contact person) — 1 point
for every relevant assignment up to amax. 2 for
each staff.

CONTRACTOR’S Form EQU: Equipment 1 14
EQUIPMENT S(with Compaction Equipment 3
proof of ownership g [ Earth Moving Equipment 3
COpIES of .L ogbooks or Transportation Vehicles 3
Availability .
Undertaking, Concrete mixer 2
L ease Agreement) Any other relevant Equipment 2
CURRENT _ _ 1 5
CONTRACT -Form Fin 3.4: Current Contract Commitments/
COMMITMENTS Worksin Progress
Details of road works -4 projects and above ongoing 1
underway or
_contractually committed -3projects ongoing 2
i.e. Schedules of on- . - -
going pr oj ects each with 2projects ongoing 3
avalueof at least Kshs. | 0-1projects ongoing 4
two (2) million.
LITIGATION -Form CON-2: Litigation history and Pending 1 4
HISTORY Litigation

- Availahility of Contract(s) not performed since 0

1% January 2016

Contract non-performance did not occur since 1% 1

January 2016

-No pending litigation in accordance with Section 1

",

Evaluation and Qualification Criteria

-Pending litigation in accordance with Section 11, 0

Evaluation and Qualification Criteria

-No Litigation History in accordance with Section 1

",

Evaluation and Qualification Criteria

-Litigation History in accordance with Section 0

",

Evaluation and Qualification Criteria
TECHNICAL Site  Organization: Insert Site 1 4
PROPOSAL Organization information

- Method Statement: Insert Method Statement 1

-Mobilization Schedule:  Insert Mobilization 1

Schedule

Construction Schedule: Insert 1

Construction Schedule
TOTAL MARKS 85




Note:

e Bidderswho score 75point and above (out of 85) in the technical evaluation shall be considered for
further (financial) evaluation.

e Thetender shall be awarded to the most responsive to the tender documents ands the lowest
evaluated price.

Financial Evaluation

Arithmetic calculations shall be checked, any calculation, addition and multiplication errors shal lead to automatic
disgualification. Bidder with the lowest price in the Form of Tender shall be declared as the lowest evaluated bidder.
Having compared the evaluated prices of Tenders, the Procuring Entity shall determine the Lowest Evaluated Tender. The
Lowest Evaluated Tender isthe Tender of the Tenderer that meets the Qualification Criteriaand whose Tender has been
determined to be:

a) Most responsive to the Tender document; and

b) Thelowest evaluated price.

Post qualification

The Evaluation Committee shall conduct due diligence on the lowest evaluated bidder for each lot, all the information and
documents submitted by the tenderers shall be subjected to scrutiny to confirm their authenticity.

40 MULTIPLE CONTRACTS

41  Multiple contracts will be permitted in accordance with ITT 35.4. Tenderers are evaluated on basis of Lots
and a lowest evaluated tenderer identified for each Lot. The Procuring Entity will select one Option of the
two Options listed below for award of Contracts.

OPTION 1

(i) If atenderer winsonly one Lot, the tenderer will be awarded a contract for that Lot, provided the
tenderer meets the Eligibility and Qualification Criteria for that Lot.

(i)  Ifatenderer wins more than one Lot, the tender will be awarded a contract for all won Lots, provided the
tenderer meetstheaggregate Eligibility and Qualification Criteria for all the won Lots. The tenderer will be
awarded only the combinations for which the tenderer qualifies and the others will be considered for award
to second lowest the tenderers.

OPTIONZ2

The Procuring Entity will consider al possible combinations of won Lots [contract(s)] and determine the
combination with the lowest evaluated price. Tenders will then be awarded to the Tenderer or Tenderers in

the combination provided the tenderer meets the aggregate Eligibility and Qualification Criteria for all the
won Lots.



50 ALTERNATIVETENDERS(ITT 13.1)
Alternative Tenders(ITT 13.1)
Analternative if permitted under ITT 3.1, will be evaluated as follows:
The Procuring Entity shall consider Tenders offered for alternatives as specified in Part 2 - Works

requirements. Only the technical aternatives, if any, of the Tenderer with the Best Evaluated Tender
conforming to the basic technical requirements shall be considered by the Procuring Entity.

3

MARGIN OF PREFERENCE

6l  If the TDS so specifies, the Procuring Entity will grant a margin of preference of fifteen percent (15%) to be
loaded on evaluated prices of the foreign tenderers, where the percentage of share holding of Kenyan
citizensis less than fifty- one percent (51%).

62  Contractors shall be asked to provide, as part of the data for qualification, such information, including details
of ownership, as shall be required to determine whether, according to the classification established by the
Procuring Entity, a particular contractor or group of contractors qualifies for a margin of preference.

63  After Tenders have been received and reviewed by the Procuring Entity, responsive Tenders shall be assessed
to ascertain their percentage of shareholding of Kenyan citizens. Responsive tenders shall be classified into
the following groups:

i) Group A: tenders offered by Kenyan Contractors and other Tenderers where Kenyan citizens hold shares
of over fifty one percent (51%).

ii) Group B: tenders offered by foreign Contractors and other Tenderers where Kenyan citizens hold shares
of less than fifty one percent (51%).

64  All evaluated tenders in each group shall, as a first evaluation step, be compared to determine the lowest
tender, and the lowest evaluated tender in each group shall be further compared with each other. If, as a
result of this comparison, atender from Group A is the lowest, it shall be selected for the award of contract.
If a tender from Group B is the lowest, an amount equal to the percentage indicated in Item 6.1 of the
respective tender price, including unconditional discounts and excluding provisional sums and the cost of
day works, if any, shall be added to the evaluated price offered in each tender from Group B. All tenders
shall then be compared using new prices with added prices to Group B and the lowest evaluated tender from
Group A. If the tender from Group A is still the lowest tender, it shall be selected foraward. If not, the lowest
evaluated tender from Group B based on the first evaluation price shall be selected.

7. Post qualification and Contract ward (ITT 39), more specifically,

a) In casethe tender was subject to post-qualification, the contract shall be awarded to the lowest evaluated
tenderer, subject to confirmation of pre-qualification data, if so required.

b) Incase the tender was not subject to post-qualification, the tender that has been determined to be the
lowest evaluated tenderer shall be considered for contract award, subject to meeting each of the
following conditions.

i)  TheTenderer shall demonstrate that it has access to, or has available, liquid assets, unencumbered
real assets, lines of credit, and other financial means (independent of any contractual advance
payment) sufficient to meet the construction cash flow of Kenya Shillings

ii)  Minimum average annual construction turnover of Kenya Shillings [insert amount],
equivalent calculated as total certified payments received for contracts in progress and/or
completed withinthelast__ [insert of year] years.







iii)  Atleast (insert number) of contract(s) of a similar
nature executed within Kenya, or the East African Community or a broad, that have been
satisfactorily and substantially completed as a prime contractor, or joint venture member
or sub-contractor each of minimum value Kenya shillings equivalent.

iv)  Contractor's Representative and Key Personnel, which are specifiedas

V) Contractors key equipment listed on the table “Contractor's Equipment” below and more
specifically listed as [ specify requirements for each lot as applicable]

iv)  Other conditions depending on their seriousness.
a) History of non-performing contracts.

Tenderer and each member of JV in case the Tenderer is a JV, shall demonstrate
that Non- performance of a contract did not occur because of the default of the
Tenderer, or the member of aJV inthelast_ (specify years). The required
information shall be furnished in the appropriate form.

b) Pending Litigation

Financial positionandprospectivelong-termprofit ability of the Single Tenderer, and
in the case the Tenderer is a Vv, of each member of the JV, shall remain sound
according to criteria established with respect to Financial Capability under
Paragraph (i) above if al pending litigation will be resolved against the Tenderer.
Tenderer shall provide information on pending litigations in the appropriate form.

c) LitigationHistory

There shall be no consistent history of court/arbitral award decisions against the Tenderer, in
the last

(specify years). All parties to the contract shall furnish the
information in the appropriate form about any litigation or arbitration resulting

from contracts completed or on going underits execution over the years specified.

A consistent history of awards against the Tenderer or any member of a 3V may

result in rejection of the tender.




QUALIFICATION FORM*

1 2 3 4 5
Item | Qualification Subject Qualification Requirement Document To be Completed For Procuring Entity’s
No. by Tenderer Use (Qualification met or
Not Met)
1 Nationality Nationality in accordance with ITT 3.6 FormsELI — 1.1 and 1.2, with
attachments
2 Tax Obligations for Has produced a current tax clearance certificate or tax Attachment
Kenyan Tenderers exemption certificate issued by Kenya Revenue Authority
in accordance with ITT 3.14.
3 Conflict of Interest No conflicts of interest in accordance with ITT 3.3 Form of Tender
4 PPRA Eligibility Not having been declared ineligible by the PPRA as Form of Tender
described inITT 3.7
5 State- owned Enterprise Meets conditions of ITT 3.8 FormsELI - 1.1 and 1.2, with
attachments
6 Goods, equipment and To have their origin in any country that is not determined FormsELI — 1.1 and 1.2, with
services to be supplied ineligible under ITT 4.1 attachments
under the contract
7 History of Non- Non-performance of a contract did not occur as aresult of Form CON-2
Performing Contracts contractor default since 1% January [....... ].
8 Suspension Based on Not under suspension based on-execution of a Form of Tender
Execution of Tender/Proposal Securing Declaration pursuant to ITT 19.9
Tender/Proposal Securing
Declaration by the
Procuring Entity
9 Pending Litigation Tender’s financial position and prospective long-term Form CON - 2
profitability still sound according to criteria established in
3.1 and assuming that all pending litigation will NOT be
resolved against the Tenderer.
10 Litigation History No consistent history of court/arbitral award decisions Form CON -2
against the Tenderer since 1% January [insert year] .
11 Financial Capabilities (i) The Tenderer shall demonstrate that it has access to, or Form FIN — 3.1, with

has available, liquid assets, unencumbered real assets, lines
of credit, and other financia means (independent of any
contractual advance payment) sufficient to meet the
construction cash flow requirements estimated as Kenya
Shillings [insert amount] equivalent for the subject
contract(s) net of the Tenderer’s other commitments.

(ii) The Tenderers shall also demonstrate, to the satisfaction
of the Procuring Entity, that it has adegquate sources of
finance to meet the cash flow requirements on works
currently in progress and for future contract commitments.

attachments




2

3

4

5

Item
No.

Qualification Subject

Qualification Requirement

Document To be Completed
by Tenderer

For Procuring Entity’s
Use (Qualification met or
Not Met)

(iii) The audited balance sheets or, if not required by the
laws of the Tenderer’s country, other financial statements
acceptable to the Procuring Entity, for the last [insert
number of years] years shall be submitted and must
demonstrate the current soundness of the Tenderer’s
financial position and indicate its prospective long-term
profitability.

12

Average Annual
Construction Turnover

Minimum average annual construction turnover of Kenya
Shillings [insert amount], equivalent cal culated as total
certified payments received for contracts in progress and/or
completed within the last [insert of year] years, divided by
[insert number of years] years

Form FIN — 3.2

13

General Construction
Experience

Experience under construction contractsin the role of prime
contractor, V- member, sub-contractor, or management
contractor for at least the last [insert number of years)
years, starting 1% January [insert year] .

Form EXP-4.1

14

Specific Construction &
Contract Management
Experience

A minimum number of [state the number] similar contracts
specified below that have been satisfactorily and
substantially compl eted as a prime contractor, joint venture
member, management contractor or sub-contractor between
1st January [insert year] and tender submission deadlinei.e.
.... (number) contracts, each of minimum value Kenya
shillings............... equivalent.

[In case the Works are to be tender asindividual contracts
under multiple contract procedure, the minimum number of
contracts required for purposes of evaluating qualification
shall be selected fromthe options mentioned in ITT 35.4]

The similarity of the contracts shall be based on the
following: [Based on Section V11, Scope of Works, specify
the minimum key requirementsin terms of physical size,
complexity, construction method, technology and/or other
characteristicsincluding part of the requirements that may
be met by specialized subcontractors, if permitted in
accordance with ITT 34.3]

Form EXP 4.2(a)










SECTION IV - TENDERING FORMS

QUALIFICATION FORMS
1. FOREIGN TENDERERS 40%RULE

Pursuant to ITT 3.9, a foreign tenderer must complete this form to demonstrate that the tender fulfils this condition.

ITEM | Description of Work Item Describelocation of | COST in Comments, if any
Sour ce K. shillings

Local Labor

Sub contracts from Local sources

Local materials

Use of Loca Plant and Equipment

Add any other items

o|lv|dw|NviRr|imo|hlwnRlglol e R olo|swN R lm|lol ok >

TOTAL COST LOCAL CONTENT XXXXX
PERCENTAGE OF CONTRACT PRICE




2. FORMEQU:EQUIPMENT

The Tenderer shall provide adequate information to demonstrate clearly that it has the capability to meet the
requirementsforthekeyequipmentlistedinSectionlll,EvaluationandQualificationCriteria. AseparateFormshallbe
preparedf oreachitemofequi pmentlisted,orforal ternativeequi pmentproposedbytheTenderer.

Item of equipment

Equipment Name of manufacturer Model and power rating
information

Capacity Y ear of manufacture

Current status | Current location

Details of current commitments

Source Indicate source of the equipment
O Owned O Rented [ Leased O Specialy manufactured

Omit the following information for equipment owned by the Tenderer.
Owner Name of owner
Address of owner

Telephone Contact name and title
Fax Telex
Agreements | Details of renta / lease / manufacture agreements specific to the project




3.

FORM PER -1

Contractor'sRepresentativeandK eyPer sonnel Schedule

Tenderersshoul dprovidethenamesanddetail sof thesuitablyqualifiedContractor'sRepresentativeandKeyPersonnel

perform the Contract. The data on their experience should be supplied using the Form PER-2 below for each

candidate.

Contractor' Representative and K ey Personnel

to

1 Title of position: Contractor’s Representative
Name of candidate:
Duration of [insert the whole period (start and end dates) for which this position will be
appointment: engaged]
Time commitment: for [insert the number of days/week/months that has been scheduled for this
this position: position]
Expected time schedule | [insert the expected time schedule for this position (e.g. attach high level
for this position: Gantt chart]

2. Title of position: [ ]
Name of candidate:
Duration of [insert the whole period (start and end dates) for which this position will be
appointment: engaged]
Time commitment: for [insert the number of days/week/months/ that has been scheduled for this
this position: position]
Expected time schedule | [insert the expected time schedule for this position (e.g. attach high level
for this position: Gantt chart]

3. Title of position: [ ]
Name of candidate:
Duration of [insert the whole period (start and end dates) for which this position will be
appointment: engaged]
Time commitment: for [insert the number of days/week/months/ that has been scheduled for this
this position: position]
Expected time schedule | [insert the expected time schedule for this position (e.g. attach high level
for this position: Gantt chart]

4, Title of position: [ ]
Name of candidate:
Duration of [insert the whole period (start and end dates) for which this position will be
appointment: engaged]
Time commitment: for [insert the number of days/week/months/ that has been scheduled for this
this position: position]
Expected time schedule | [insert the expected time schedule for this position (e.g. attach high level
for this position: Gantt chart]

5. Title of position: [insert titlg]

Name of candidate

Duration of [insert the whole period (start and end dates) for which this position will be
appointment: engaged]

Time commitment: for [insert the number of days/week/months/ that has been scheduled for this
this position: position]

Expected time schedule

for this position:

[insert the expected time schedule for this position (e.g. attach high level
Gantt chart]




4. FORM PER-2:

Resume and Declaration - Contractor's Representative and Key Personnel.

Name of Tenderer

Position [#1]: [title of position from Form PER-1]

Personnel Name: Date of hirth:
information

Address: E-mail:

Professiond qualifications:

Academic qudifications:

Language proficiency: [language and levels of speaking, reading and writing skills)

Details
Address of Procuring Entity:
Telephone: Contact (manager / personnel officer):
Fax:
Job title: Y ears with present Procuring Entity:

Summarize professional experiencein reverse chronologica order. Indicate particular technical and managerial
experience relevant to the project.

Duration of

involvement Relevant experience

Project Role

[main [roleand
project responsibilitiesonthe |[timeinrolg] |[describethe experiencerelevant to this position)
detailg] project]




Declaration

I, the undersigned [insert either “Contractor’s Representative” or “Key Personnel” as applicable], certify that to the
best of my knowledge and belief, the information contained in this Form PER-2 correctly describes myself, my
gualifications and my experience.

I confirm that | am available as certified in the following table and throughout the expected time schedule for this
position as provided in the Tender:

Commitment Details

Commitment to duration of contract: [insert period (start and end dates) for which this Contractor’s
Representative or Key Personnel is available to work on this
contract]

Time commitment: [insert period (start and end dates) for which this Contractor’s
Representative or Key Personnel is available to work on this
contract]

| understand that any misrepresentation or omission in this Form may:

@ be taken into consideration during Tender evaluation;
(b) result in my disqualification from participating in the Tender;
(© result in my dismissal from the contract.

Name of Contractor’s Representative or Key Personndl: [insert name]

Signature:

Date: (day month year):

Countersignature of authorized representative of the Tenderer:

Signature:

Date: (day month year):




5. TENDERERSQUALIFICATIONWITHOUTPREQUALIFICATION

To establish its qualifications to perform the contract in accordance with Section III, Evaluation and Qualification
Criteria the Tenderer shall provide the information requested in the corresponding Information Sheets included
hereunder.

51 FORM ELI -1.1
Tenderer InformationForm

Date:

ITT No. andtitle:

Tenderer's name

In case of Joint Venture (JV), name of eech member:
Tenderer's actud or intended country of registration:
[indicate country of Constitution]
Tenderer'sactud or intended year of incorporation:

Tenderer'slegal address[in country of registration]:

Tenderer's authorized representative information

Name:

Address:

Telephone/Fax numbers:

E-mail address.

1. Attached are copies of original documents of

O Articles of Incorporation (or equivalent documents of constitution or association), and/or
documents of registration of thelegd entity named above, in accordance with ITT 3.6

O In case of JV, letter of intent to form JV or JV agreement, in accordance with ITT 3.5

OIn case of state-owned enterprise or ingtitution, in accordance with ITT 3.8, documents establishing:
o Lega and financial autonomy
o Operation under commercia law

1. Establishing that the Tenderer is not under the supervision of the Procuring Entity

2. Included are the organizational chart, alist of Board of Directors, and the beneficial ownership.




52 FORM ELI -1.2

Tenderer'sJV Information Form
(to be completed for each member of Tenderer'sJV)

Date:

ITT No. andtitle;

Tenderer’s JV name:

JV member’s name:

JV member’s country of registration:

JV member’s year of constitution:

JV member’s legal address in country of constitution:

JV member’s authorized representative information
Name:

Address:

Telephone/Fax numbers:
E-mail address.

1. Attached are copies of origina documents of

OArticles of Incorporation (or equivalent documents of constitution or association), and/or registration
documents of the legd entity named above, in accordancewith ITT 3.6.

O In case of astate-owned enterprise or institution, documents establishing legal and financia autonomy,
operation in accordance with commercial law, and that they are not under the supervision of the Procuring
Entity, in accordance with ITT 3.5.

2. Included are the organizational chart, alist of Board of Directors, and the beneficial ownership.




53 EORM CON-2

Historical Contract Non-Performance, Pending Litigation and Litigation History

Tenderer’s Name:
Date:

JV Member’s Name
ITT No. and title:

Non-Performed Contractsin accordance with Section [11, Evaluation and Qualification Criteria

O Contract non-performance did not occur since 1% January [insert year] specified in Section 111, Evauation and
Quadlificetion Criteria, Sub-Factor 2.1.

O Contract(s) not performed since 1% January [insert year] specified in Section |11, Evaluation and Qualification
Criteria, requirement 2.1

O Contract(s) withdrawn since 1% January [insert year] specified in Section |11, Evaluation and Qualification
Criteria, requirement 2.1

Y ear Non- performed Contract | dentification Total Contract Amount
portion of (current value, currency,
contract exchangerate and Kenya

Shilling equivalent)

[insert [insertamount  (Contract Identification: [indicate complete contract name’ [ insert amount]
year] and percentage]  number, and any other identification]

Name of Procuring Entity: [insert full namg]

IAddress of Procuring Entity: [insert street/city/country]
Reason(s) for nonperformance: [indicate main reason(s)]

Pending Litigation, in accordance with Section |11, Evaluation and Qualification Criteria

O No pending litigetion in accordance with Section |11, Evaluation and Qualification Criteria, Sub-Factor 2.3.
O Pending litigation in accordance with Section 111, Evaluation and Qualification Criteria, Sub-Factor 2.3 as
indicated below.

Year of Amount in dispute Contract I dentification Total Contract Amount

dispute (currency) (currency), Kenya
Shilling Equivalent
(exchangerate)

Contract Identification:
Name of Procuring Entity:
Address of Procuring Entity:
Matter in dispute:
Party who initiated the dispute:
Status of dispute:

Contract Identification:

Name of Procuring Entity:
Address of Procuring Entity:
Matter in dispute:

Party who initiated the dispute:
Status of dispute:

Litigation History in accordance with Section 111, Evaluation and Qualification Criteria

O No Litigation History in accordance with Section 111, Evaluation and Qualification Criteria, Sub-Factor
24.

O Litigation Historyin accordance with Section 111, Evaluation and Qualification Criteria, Sub-Factor 2.4 as
indicated below.




Year of Amount in dispute Contract Identification Total Contract Amount
dispute (currency) (currency), Kenya
Shilling Equivalent
(exchange rate)
[insert [insert percentage] Contract Identification: [indicate complete [insert amount]
year] contract name, number, and any other
identification]

Name of Procuring Entity: [insert full name]
Address of Procuring Entity: [insert
street/city/country]

Matter in dispute: [indicate main issuesin
dispute]

Party who initiated the dispute: [indicate
“Procuring Entity” or “Contractor’]
Reason(s) for Litigation and award decision
[indicate main reason(s)]

Include detail s relating to potential bid-rigging practices such as previous occasions where tenders were withdrawn, joint
bids with competitors, subcontracting work to unsuccessful tenderers, etc.



54 EFORM FIN-3.1:

Financial Situation and Performance

Tenderer’s Name:

Date:
JV Member’s Name

ITT No. and title:

54.1. Financial Data

Typeof Financial information
in
(currency)

Higtoric information for previous years,

(amount in currency, currency, exchange rate*, USD equivalent)

Year 1

Year 2

Year 3

Year 4

Year 5

Statement of Financia Position (Informeation from Balance Sheet)

Total Assets(TA)

Total Liabilities (TL)

Total Equity/Net Worth (NW)

Current Assets (CA)

Current Liabilities (CL)

Working Capital (WC)

Information from Income Statement

Total Revenue (TR)

Profits Before Taxes (PBT)

Cash Flow Information

Cash Flow from Operating Activities

*Refer to ITT 15 for the exchange rate




54.2 Sourcesof Finance

Specify sources of finance to meet the cash flow requirements on works currently in progress and for future contract
commitments.

N Sour ce of finance Amount (Kenya Shilling
o. :
equivalent)
1
2
3

5.4.3 Financial documents

The Tenderer and its parties shall provide copies of financial statementsfor years pursuant Section 111, Evauation
and Qualifications Criteria, Sub-factor 3.1. Thefinandia statements shal:

@ reflect the financial situation of the Tenderer or in case of JV member, and not an affiliated entity (such
as parent company or group member).

(b) be independently audited or certified in accordance with local legidation.

(© be complete, including all notesto the financial statements.

(d) correspond to accounting periods aready completed and audited.

O Attached are copies of financid statements' for the years required above; and complying with the
requirements

L If the most recent set of financial statements s for a period earlier than 12 months from the date of Tender, the reason for this
should be justified.



55 FORM FIN —3.2:

Average Annual Construction Turnover

Tenderer’s Name:

Date:
JV Member’s Name
ITT No. and title:
| Annual turnover data (construction only)
Y ear Amount Exchangerate Kenya Shilling equivalent
Currency
[indicateyear] | [insert amount and indicate

currency]

Average
Annud
Construction
Turnover *

* See Section 111, Evaluation and Qualification Criteria, Sub-Factor 3.2.




56 FORM FIN-3.3:

Financial Resources

Specify proposed sources of financing, such as liquid assets, unencumbered real assets, lines of credit, and other

financial means, net of current commitments, available to meet the total construction cash flow demands of the subject

contract or contracts as specified in Section |11, Evaluation and Qualification Criteria

Financial Resources

No.

Sour ce of financing

Amount (Kenya Shilling equivalent)

1

2

3

57 EORM FIN-3.4:

Current Contract Commitments/ Worksin Progress

Tenderers and each member to a JV should provide information on their current commitments on al contracts that have
been awarded, or for which aletter of intent or acceptance has been received, or for contracts approaching completion,

but for which an unqualified, full completion certificate has yet to be issued.

| Current Contract Commitments

No Name of Procuring Value of . Estimatgd Aver.ageMontth
' Contract Entitv’s Outstanding Completion | Invoicing Over Last
y Work Date Six Months
Contact Address, Tel, [Current Kenya [Kenya Shilling
Shilling /month /month)]
Equivalent]

QB |WIN|F-




5.8

FORM EXP- 4.1

General Construction Experience

Tenderer’s Name:

Date:

JV Member’s Name

ITT No. and title:

Page of pages

Starting Ending Contract Identification Role of
Y ear Tenderer

Y ear

Contract name:
Brief Description of the Works performed by the
Tenderer:

Amount of contract:
Name of Procuring Entity:

Address:;

Contract name:
Brief Description of the Works performed by the
Tenderer:

Amount of contract:
Name of Procuring Entity:

Address:

Contract name:
Brief Description of the Works performed by the
Tenderer:

Amount of contract:
Name of Procuring Entity:

Address:




59 FORM EXP- 4.2(a)

Specific Construction and Contract Management Experience

Tenderer’s Name:
Date:

JV Member’s Name
ITT No. and title:

Similar Contract No. I nformation

Contract Identification

Award date
Completion date
Role in Contract Prime Member in M anagement Sub-
Contractor O IV Contractor contractor
O O O
Totd Contract Amount Kenya Shilling

If member in aJV or sub-contractor,
specify participation in total Contract
amount

Procuring Entity's Name:

Address:
Telephone/fax number
E-mail:

5.9 FORM EXP - 4.2 (a) (cont.)

Specific Construction and Contract M anagement Experience (cont.)

Similar Contract No. I nfor mation

Description of the similarity in accordance
with Sub-Factor 4.2(a) of Section Il1:

1. Amount

2. Physical size of required works
items

3. Complexity

4. M ethods/Technol ogy

5. Construction rate for key activities
6. Other Characteristics




510 FORM EXP- 4.2(b)

Construction Experiencein Key Activities

Tenderer's Name:

Date:

Tenderer's V. Member Name:
Sub-contractor's Name? (as per ITT 34):
ITT No. and title:

All Sub-contractors for key activities must complete the information in this form asper ITT 34 and Section 111,
Evaluation and Qualification Criteria, Sub-Factor 4.2.

1. Key Activity No One: _

Information

Contract Identification
Award date

Completion date

Rolein Contract Prime Member in Management  Sub-contractor
Contractor V Contractor O
O O O

Totd Contract Amount Kenya Shilling

Quantity (Volume, number or rate of Total quantity in  |Percentage Actual
production, as applicable) performed under the contract participation Quantity
the contract per year or part of the year (i) (i) Performed

() x (i)

Year 1

Year 2

Year 3

Year 4

Procuring Entity’s Name:

Address.
'Telephone/fax number
E-mail:

2 |f applicable



I nfor mation

Description of the key activitiesin
accordance with Sub-Factor 4.2(b) of Section
i

2. Activity No. Two
TP




OTHERFORMS

6.

FORMOFTENDER

INSTRUCTIONS TO TENDERERS

TheTenderermustpr epar ethi sFor mof Tender onstati onerywithitd etter headcl ear l yshowingtheTenderer's
compl etenameandbusi nessaddr ess.

Allitalicizedtextistohel pTendererinpreparingthisform.

Tenderer must complete and sign CERTIFICATE OF INDEPENDENT TENDER DETERMINATION and the
SELFDECLARATIONOFTHETEND ERERattachedtothi sFormof Tender.

TheFormofTender shallincludethefol | owi ngFor msdul ycompl etedandsi gnedbytheTenderer.
« Tenderer'sEligibility-Confidential Business Questionnaire

»  CertificateofIndependent Tender Determination

+ Sdf-DeclarationoftheTenderer

DateofthisTender submission:[insertdate(asday,monthandyear)of Tendersubmission] Request

for Tender No.: [insert identification] Name anddescription of Tender [Insertasper|TT)
Alter nativeNo.: [insertidentificationNoifthisisa Tenderforanal ter native]

To: [insert complete name of Procuring Entity]

Dear Sirs,

1

In accordance with the Conditions of Contract, Specifications, Drawings and Bills of Quantities for the execution
of the above named Works, we, the undersigned offer to construct and complete the Works and remedy any
defects therein for the sum® of Kenya Shillings [[ Amount in figures] Kenya Shillings
[amount in words]

The above amount includes foreign currency® amount (s) of [state figure or a percentage and currency]
[figures] [words]

We undertake, if our tender is accepted, to commence the Works as soon asisreasonably possible after the
receipt of the Architect notice to commence, and to compl ete the whole of the Works comprised in the Contract
within the time stated in the Special Conditions of Contract.

We agreetoadherebythi stenderuntil [ Insertdate] ,anditshallremai nbindinguponus
andmaybeacceptedatanytimebef orethatdate.

Weunderstandthatyouarenotboundtoacceptthel owestoranytenderyoumayreceive.
Wetheundersigned,furtherdecl arethat:

i)  Noreservations: We have examined and have no reservations to the tender document, including Addenda
issuedinaccordancewithl TT28;

ii) Eligibility:WemeettheeligibilityrequirementsandhavenoconflictofinterestinaccordancewithITT3and 4;

*This sum should be carried forward from the Summary of the Bills of Quantities.
* The per centage quoted above should not include provisional sums, and not more than
two foreign currencies are allowed.



iii) Tender-SecuringDeclaration: Wehavenotbeensuspendednordecl aredineligiblebytheProcuringEntity
basedonexecuti onof aT ender-SecuringorProposal - SecuringDecl arati oni ntheProcuringEntity'sCountry
inaccordancewithl TT19.8;

iv) Conformity: We offer to execute in conformity with the tendering documents and in accordance with the
implementationandcompletionspecifiedintheconstructionschedule,thefollowingWorks:[ insertabrief
descriptionoftheWorks|;

V)  TenderPrice:Thetotal priceofour Tender,excludinganydi scountsofferedinitemlaboveis.[ | nsertoneof
theopti onsbel owasappropriate]

vi  Optionl,incaseofonel ot: Total priceis:[ insertthetotal priceoftheTenderinwordsandfigures,indicating
thevariousamountsandther espectivecurrencies];or

Option2, in case of multiple lots:

(@) Total priceof each lot [insert thetotal price of each ot in words and figures, indicating the various
amountsandther espectivecurrencies];and

(b) Totalpriceofalllots(sumofalllots)[insertthetotalpriceofalllotsinwordsandfigures,indicating
thevariousamountsandther espectivecurrencies|;

vii) Discounts. Thediscountsofferedandthemethodol ogyfortheirapplicationare:
viii) Thediscountsofferedare:[ Specifyindetail eachdi scountoffered.]

iX) Theexactmethodofcal cul ationstodeterminethenetpriceaf terappli cati onof di scountsi sshownbel ow:
[ Specifyindetail themethodthatshal | beusedtoappl ythedi scounts] ;

X)  Tender Vdidity Period: Our Tender shall be valid for the period specified in TDS 18.1 (as amended, if
applicable) from the date fixed for the Tender submission deadline specified in TDS 22.1 (as amended, if
applicable),anditshal Iremainbindi nguponusandmaybeacceptedatanyti mebef oretheexpirationofthat period;

xi)  PerformanceSecurity:IfourTenderisaccepted,wecommittoobtai naPerf ormanceSecurityinaccordance  with
the Tenderingdocument;

xii) OneTenderPer Tender:Wearenotsubmittinganyother T ender(s)asanindividual Tender,andwearenot
participating in any other Tender(s) as a Joint Venture member or as a sub-contractor, and meet the
requirementsof | TT3.4,otherthanalternativeT enderssubmittedi naccordancewithl TT13.3;

Xiii) SuspensionandDebarment:We,al ongwithanyofoursubcontractors,suppliers,Engineer,manufacturers,  or
service providers for any part of the contract, are not subject to, and not controlled by any entity or
individual that is subject to, a temporary suspension or a debarment imposed by the Public Procurement
RegulatoryAuthorityoranyotherentityoftheGovernmentof K enya,oranyinternati onal organi zation.

Xiv) State-ownedenterpriseorinstitution: [ sel ecttheappr opriateopti onanddel etetheother | [Wear enotastate-
ownedenter priseorinstitution]/[Wear eastate-ownedenter priseorinsti tuti onbutmeetther equi rementsof
ITT3.8];

xv)  Commissions,gratuities,fees:Wehavepaid,orwill paythefol |owingcommi ssions,gratuiti es,orfeeswith
respecttothetenderprocessorexecuti onoftheContract:[ i nsertcompl etenameofeachReci pient,itsfull
addr ess, ther easonforwhi cheachcommi ssionor gratuitywaspai dandtheamountandcur rencyofeach
suchcommissionor gratuity] .

Name of Recipient Address Reason Amount

(If none has been paid or is to be paid, indicate “none.”)

xvi) BindingContract:Weunderstandthatthi sTender,togetherwithyourwrittenacceptancethereofincludedin
yourL etterof Acceptance,shall constituteabi ndingcontractbetweenus,until af ormal contracti sprepared




andexecuted:;

xvii) NotBoundtoA ccept:Weunderstandthatyouarenotboundtoacceptthel owesteval uatedcost Tender,the

M ostAdvantageousTenderoranyother Tenderthatyoumayreceive;

xviii) FraudandCorruption:Weherebycertifythatwehavetakenstepstoensurethatnopersonactingforusoron

XiX)

XX)

XXi)

ourbehal fengagesi nanytypeof FraudandCorruption;and

Callusivepractices:Weherebycertifyandconfirmthatthetenderisgenuine,non-collusiveandmadewith ~ the
intention of accepting the contract if awarded. To this effect we have signed the “Certificate of
IndependentTenderDetermination”attachedbel ow.

We undertake to adhere by the Code of Ethics for Persons Participating in Public Procurement and Asset
Disposal, copyavailablefrom (specifywebsite)duringtheprocurementprocessandthe
executionofanyresultingcontract.

WetheTenderer,havecompl etedfull yandsi gnedthef ol | owi ngFormsaspartof our Tender:

a) Tenderer'sEligibility;ConfidentialBusinessQuestionnaire-toestablishwearenotinanyconflictto
interest.

(b) Certificate of Independent Tender Determination - to declare that we completed the tender without
colluding with other tenderers.

(a) Self-DeclarationoftheTenderer-todecl arethatwewill ,ifawardedacontract,notengagei nanyform
offraudandcorruption.

(d) Declaration and commitment to the Code of Ethics for Persons Participating in Public Procurement
and Asset Disposal.

Further,weconfirmthatwehavereadandunderstoodthefullcontentandscopeoffraudandcorruptionas
informedin“Appendix1-FraudandCorruption”attachedtotheFormofTender.
Name of the Tenderer: *[insert complete name of person signing the Tender]

Name of the person duly authorized to sign the Tender on behalf of the Tenderer: **[insert complete
name of person duly authorized to sign the Tender]

Title of the person signing the Tender : [insert complete title of the person signing the Tender]

Signatur e of the person named above: [insert signature of person whose name and capacity are shown
above]

Date signed [insert date of signing] day of [insert month], [insert year]

Datesigned dayof :

Notes
* |n the case of the Tender submitted by joint venture specify the name of the Joint Venture as Tenderer.
** Per sonsi gni ngtheTender shal lhavethepower ofattor neygi venbytheTender ertobeattachedwiththe Tender.



(2) TENDERER'SELIGIBILITY-CONFIDENTIALBUSINESSQUESTIONNAIRE

Instruction to Tenderer

Tenderisinstructedtocompl etetheparti cul arsrequiredinthi sForm,onefor mfor eachentityif TenderisaJV.Tenderer
isfurtherremi ndedthatiti sanoffencetogi vef al sel nformati ononthi sForm.

@ Tenderer'sdetails

ITEM DESCRIPTION
1 | Name of the Procuring Entity
2 | Reference Number of the Tender
3 | Date and Time of Tender Opening
4 | Name of the Tenderer
5 | Full Address and Contact Details of the Tenderer. 1. Country
2. City
3. Location
4. Building
5. Floor
6. Postal Address
7. Name and email of contact person.
6 | Current Trade License Registration Number and Expiring
date
7 | Name, country and full address (postal and physical
addresses, email, and telephone number) of Registering
Body/Agency
8 | Description of Nature of Business
9 | Maximum value of business which the Tenderer handles.
10 | Stateif Tenders Company is listed in stock exchange, give
name and full address (postal and physical addresses,
email, and telephone number) of
state which stock exchange
General and Specific Details
(b) SoleProprietor, provide the followingdetails.
Namein full Age
Nationality Country of Origin
Citizenship
(© Partnership, provide the followingdetails.
Names of Partners Nationality Citizenship % Shares owned
1
2
3

@  Registered Company, provide the followingdetails.

1 Private or public Company
ii)  Statethe nominal and issued capita of the Company

Nominal Kenya Shillings (EquUIVaIENt)...........cooeiiiieenieneeeee e
Issued Kenya Shillings (EQUIVAIENE)..........cooeriiieie e



iii)  Give details of Directors asfollows.

Names of Director Nationality

Citizenship

% Shares owned

=

©

DISCLOSUREOFINTEREST-I nter estoftheFir minthePr ocuringEntity.

i) Arethereanyperson/personsin
orrelationshipinthisfirm?Yes/No

If yes, provide details as follows.

Names of Person

Designation in the
Procuring Entity

Interest or Relationship with
Tenderer

[EnY

N

(iii)

Conflict of interestdisclosure

Type of Conflict

Disclosure
YESOR NO

If YES provide details of the relationship with

Tenderer

Tenderer isdirectly or indirectly
contrals, is controlled by or is under
common control with another
tenderer.

Tenderer receives or has received
any direct or indirect subsidy from
another tenderer.

Tenderer has the same legal
representative as another tenderer

Tender has arelationship with
another tenderer, directly or through
common third parties, that putsitin a
position to influence the tender of
another tenderer, or influence the
decisions of the Procuring Entity
regarding this tendering process.

Any of the Tenderer’s affiliates
participated as a consultant in the
preparation of the design or technical
specifications of the worksthat are
the subject of the tender.

Tenderer would be providing goods,
works, non-consulting services or
consulting services during
implementation of the contract
specifiedin this Tender Document.

Tenderer has a close business or
family relationship with a
professiona staff of the Procuring
Entity who are directly or indirectly
involved in the preparation of the
Tender document or specifications
of the Contract, and/or the Tender
evaluation process of such contract.

Tenderer has a close business or
family relationship with a




Type of Conflict Disclosure If YES provide details of the relationship with
YESORNO | Tenderer

professiona staff of the Procuring
Entity who would be involvedin
the implementation or supervision
of the such Contract.

Has the conflict semming from
such relationship stated in item 7
and 8 above been resolved in a
manner acceptable to the Procuring
Entity throughout the tendering
process and execution of the
Contract.

Certification
OnbehalfoftheTenderer,| certifythatthei nformati ongivenabovei scompl ete, currentandaccurateasatthedateof submission.

FullName

TitleorDesignation

(Sgnature) (Date)



b) CERTIFICATEOFINDEPENDENTTENDERDETERMINATION

I,theundersigned,insubmittingtheaccompanyingL etterof Tendertothe

[ NameofProcuringEntity] for:
[Name and number of tender] in
responsetotherequestfortendersmadeby: [ Name of Tenderer] do hereby
makethefollowingstatementsthatl certifytobetrueandcompl etei neveryrespect:

| certify,onbehalfof [ NameofTenderer]that:

1 ThavereadandlunderstandthecontentsofthisCertificate;

2 | understand that the Tender will be disqualified if this Certificate is found not to be true and complete in every
respect;

3 lamtheauthorizedrepresentativeoftheTendererwithauthoritytosignthisCertificate,andtosubmitthe Tender
onbehal foftheT enderer;

4. For the purposes of this Certificate and the Tender, I understand that the word “competitor” shall include any
individual ororgani zation,otherthantheTenderer,whetherornotaffiliatedwiththe Tenderer,who:

a) Has been requestedtosubmitaT enderinresponsetothi srequestfortenders;
b) couldpotentiallysubmitatenderinresponsetothisrequestfortenders,basedontheirqualifications,abilities
orexperience;

5 TheTendererdisclosesthat] checkoneofthefoll owing,asapplicabl €] :

a) The Tenderer has arrived at the Tender independently from, and without consultation, communication,
agreementorarrangementwith,anycompetitor;

b) theTendererhasenteredintoconsultations,communi cations,agreementsorarrangementswithoneormore
competitors regarding this request for tenders, and the Tenderer discloses, in the attached document(s),
complete details thereof, including the names of the competitors and the nature of, and reasons for, such
consultati ons,communi cations,agreementsorarrangements;

6. Inparticular,withoutlimitingthegeneralityof paragraphs(5)(a)or(5) (b)above,therehasbeennoconsultation,
communi cation,agreementorarrangementwithanycompetitorregarding:

a) prices;

b) methods,factorsorformul asusedtocal cul ateprices,

¢) theintentionordecis ontosubmit,ornottosubmit,atender;or

d) the submission of a tender which does not meet the specifications of the request for Tenders; except as
specificallydisclosedpursuanttoparagraph(5)(b)above;

7. In addition, there has been no consultation, communication, agreement or arrangement with any competitor
regardingthequality,quantity,specificationsordeliveryparticularsoftheworksorservicestowhichthisrequest
fortendersrelates,exceptasspecificallyauthorizedbytheprocuringauthorityorasspecifical l ydiscl osedpursuant
toparagraph(5)(b)above;

8 ThetermsoftheTenderhavenotbeen,andwillnotbe, knowinglydisclosedbytheTenderer,directlyorindirectly, to any
competitor, prior to the date and time of the official tender opening, or of the awarding of the Contract,
whichevercomesfirst,unlessotherwiserequiredbylaworasspecificallydisclosedpursuanttoparagraph(5)(b) above.

Name
Title
Date

[ Name, title and signature of authorized agent of Tenderer and Date]



(c) SELF-DECLARATIONFORMS

FORM SD1

SELF DECLARATION THAT THE PERSON/TENDERER ISNOT DEBARRED IN THE
MATTER OF THE PUBLIC PROCUREMENT AND ASSET DISPOSAL ACT 2015.

R , of Post Office BOX .iccooiiiiiiiiiiiiiiiiii being a resident
Of in the Republic of ...............ooiiiiinnl, do hereby make a statement as
follows: -

1 THAT | am the Company Secretary/ Chief Executive/Managing Director/Principal Officer/Direct orof
................................................... (insert name of the Company) who is aBidder in respect of Tender No.
....................... for ......................... (insert tender title/description) for ......................... (insert name
of the Procuring entity) and duly authorized and competent to make this statement.

2 THAT the aforesaid Bidder, its Directors and subcontractors have not been debarred from participating in
procurement proceeding under Part IV of the Act.

3 THAT what is deponed to here in above is true to the best of my knowledge, information and belief.

(Title) (Signature) (Date)

Bidder Official Stamp



FORM SD2

SELF DECLARATION THAT THE PERSON/TENDERER WILL NOT ENGAGE IN ANY CORRUPT OR
FRAUDULENT PRACTICE.

| I of P.O.BOX ........cceceeiieiievie e eeeevee . n. .. being a resident of
......................................... in the Republic of ...................do hereby make a statement as follows: -

duly authorized and competent to make this statement.

2 THATtheaforesai dBidder,itsservantsand/oragents/subcontractorswillnotengagei nanycorruptorfraudul ent
practi ceandhasnotbeenrequestedtopayanyinducementtoanymemberof theBoard, M anagement, Staffand/or
employees and/or agents of ......................... (insert name of the Procuring entity) which is the procuring
entity.

3 THAT the aforesaid Bidder, its servants and/or agents /subcontractors have not offered any inducement to any
member of the Board, Management, Staff and/or employees and/or agents of ......................... (name of the
procuring entity).

4. THAT the aforesaid Bidder will not engage /has not engaged in any corrosive practice with other bidders
partici patinginthesubj ecttender

5 THATwhatisdeponedtoherel naboveistruetothebestof myknowl edgei nformationandbelief.

(Tite) S R R

Bidder's Official Stamp



DECLARATION AND COMMITMENT TO THE CODE OF ETHICS

(person) on behalf of (Name of the Business/ Company/Firm).........ccccceevvrennne.
.............................................................. declare that I have read and fully understood the contents of the
PublicProcurement& AssetDisposal Act,2015,Regul ati onsandtheCodeof Ethi csf orpersonsparti ci patinginPublic
ProcurementandA ssetDisposal andmyresponsibilitiesundertheCode.

| doherebycommittoabi debytheprovi sionsoftheCodeof Ethi csfor personspartici pati ngi nPubli cProcurementand
AssetDisposal.

Bl oo ettt st
Name of the FIirm/COmPany. ........co.oiniiniiiit ittt et sb e sae e sb e e s beesbeesreesbeesreenrs
Date. e et

(Company Seal/ Rubber Stamp where applicable)
Witness
D230 L OSSP RPRSPR

D 7 PR PPTPTRN



(d)

APPENDIX1-FRAUDANDCORRUPTION

(Appendix 1 shall not be modified)

1

11

21

3.

Purpose

The Government of Kenya's Anti-Corruption and Economic Crime laws and their sanction's policies and
procedures, Public Procurement and Asset Disposal Act (no. 33 of 2015) and its Regulation, and any other
Kenyas Acts or Regulations related to Fraud and Corruption, and similar offences, shall apply with respect to
PublicProcurementProcessesandContractsthataregovernedbythel awsof K enya.

Requirements

The Government of Kenya requires that all parties including Procuring Entities, Tenderers,
(applicants/proposers), Consultants, Contractors and Suppliers; any Sub-contractors, Sub-consultants, Service
providersorSuppliers;anyAgents(whetherdecl aredornot);andanyoftheirPersonnel ,invol vedandengagedin
procurementunderK enya'sL awsandRegul ation,observethehi gheststandardof ethi csduri ngtheprocurement
process, selection and contract execution of all contracts, and refrain from Fraud and Corruption and fully
complywithK enya'slawsandRegul ati onsasperparagraphsl.labove.

Kenya's public procurement and asset disposal act (no. 33 of 2015) under Section 66 describes rules to be
followed and actions to be taken in dealing with Corrupt, Coercive, Obstructive, Collusive or Fraudulent
practices,andConflictsofInterestinprocurementincludingconsequencesforoffencescommitted. Afewofthe
provisionsnotedbel owhi ghlightK enya'spoli cyof notol erancef orsuchpracti cesandbehavior:

D A persontowhomthi sA ctappliesshallnotbei nvol vedi nanycorrupt,coercive,obstructive,col lusiveor
fraudulentpractice;orconflictsofinterestinanyprocurementorassetdi sposal proceeding;

2 A personreferred to under subsection (1) who contravenes the provisions of that sub-section commitsan
offence;

3  Withoutlimitingthegeneralityofthesubsection(1)and(2),thepersonshall be: -

a) disqualifiedfromenteringintoacontractforaprocurementorassetdi sposal proceeding;or
b) ifacontracthasal readybeenenteredintowiththeperson,thecontractshallbevoidable;

4)  Thevoidingofacontractbytheprocuringentityundersubsecti on(7)doesnotlimitanylegal remedythe
procuringentitymayhave;

5  AnemployeeoragentoftheprocuringentityoramemberoftheBoardorcommitteeoftheprocuringentity
whohasaconflictofinterestwithrespecttoaprocurement: -

a) Shallnottakepartintheprocurementproceedings;

b) shallnot,afteraprocurementcontracthasbeenenteredinto,takeparti nanydecisionrel atingtothe
procurementorcontract;and

c) shallnotbeasubcontractorforthetendertowhomwasawardedcontract,oramemberofthegroupof
tenderers to whom the contract was awarded, but the subcontractor appointed shall meet all the
requirementsofthisAct.

6 Anemployee, agent or member described in subsection (1) who refrains from doing anything prohibited
under that subsection, but for that subsection, would have been within his or her duties shall disclose the
conflictofinteresttotheprocuringentity;

7)  Ifapersoncontravenessubsection(1)withrespecttoaconflictofinterestdescribedinsubsection(5)(a)and
thecontracti sawardedtothepersonorhi srel ati veortoanotherpersoni nwhomoneofthemhadadi rector
indirectpecuniaryinterest,thecontractshal lbeterminatedandal | costsi ncurredbythepublicentityshallbe
madegoodbytheawardingofficer.Etc.

IncompliancewithK enya'slaws,regul ationsandpoli ciesmentionedabove,theProcuringEntity:



b)

d)

f)

Definesbroadly, for the purposesoftheaboveprovisions,thetermssetforthbel owasfollows:

i)  “corruptpractice” isthe offering,giving,receiving,orsoliciting,directlyorindirectly,of anythingof
valuetoinfluenceimproperlytheactionsofanotherparty;

i) “fraudulentpractice”isanyactoromission, including isrepresentation,thatknowinglyorrecklessly
mi sl eads, orattemptstomislead,apartytoobtainfinancialorotherbenefitortoavoidanobligation;

iii) “collusivepractice”isanarrangementbetweentwoormorepartiesdesignedtoachieveanimproper
purpose,includingtoinfluenceimproperlytheactionsofanotherparty;“coercivepractice”isimpairingorh
arming,orthreateningtoi mpairorharm,directlyorindirectly,any
partyorthepropertyofthepartytoinfluenceimproperlytheactionsofaparty;

iV) “obstructivepractice”is:

» Deliberatelydestroying,falsifying,altering,orconcealingofevidencemateriatotheinvestigation or
making false statements to investigators in order to materially impede investigation by Public
Procurement Regulatory Authority (PPRA) or any other appropriate authority appointed by
Government of Kenya into allegations of a corrupt, fraudulent, coercive, or collusive practice;
and/orthreatening,harassi ng,orinti midati nganypartytopreventitfromdi scl osi ngitsknowl edge
of mattersrel evanttothei nvesti gati onorfrompursui ngthei nvestigati on;or

+ acts intended to materially impede the exercise of the PPRA's or the appointed authority's
inspectionandauditri ghtsprovidedforunderparagraph2.3e.below.

Definesmorespecifically,inaccordancewiththeaboveprocurementActprovisionssetforthforfraudulent
andcollusivepracti cesasfol lows:

"fraudulent practice" includes a misrepresentation of fact in order to influence a procurement or disposal
processortheexerci seof acontracttothedetrimentoftheprocuringentityorthetendererorthecontractor,
andincludescollusivepracti cesamongsttendererspriortooraftertendersubmi ssiondesi gnedtoestablish
tenderpricesatartificialnon-competitivel evel sandtodeprivetheprocuringentityofthebenefitsoffreeand
opencompetition.

Rej ectsaproposal foraward'ofacontractifPPR Adeterminesthatthefirmorindividualrecommendedfor
award,anyofitspersonnel ,oritsagents,oritssub-consultants,sub-contractors,serviceproviders,suppliers  and/
or their employees, has, directly or indirectly, engaged in corrupt, fraudulent, collusive, coercive, or
obstructivepracti cesincompetingforthecontractinquestion;

Pursuant to the Kenyas above stated Acts and Regulations, may recommend to
appropriateauthority(ies)forsanctioninganddebarmentofafirmorindividual, as applicable undertheActs
andRegulations;

Requiresthat a clause be included in Tender documents and Request for Proposal documents requiring(i)
Tenderers(applicants/proposers),Consultants,Contractors,andSuppliers,andtheir  Sub-contractors, Sub-
consultants, Service providers, Suppliers, Agents personnel, permit the PPRA or any other appropriate
authorityappointedbyGovernmentof K enyatoi nspect’allaccounts, recordsandotherdocumentsrel ating to the
procurement process, selection and/or contract execution, and to have them audited by
auditorsappointedbythePPRA oranyotherappropriateauthorityappoi ntedby Governmentof K enya;and

Pursuant to Section 62 of the above Act, requires Applicants/Tenderers to submit along with their
Applications/Tenders/Proposals a “Self-Declaration Form” as included in the procurement document
declaring that they and all parties involved in the procurement process and contract execution have not
engaged/willnotengagei nanycorruptorfraudul entpractices.

'Fortheavoidanceofdoubt,aparty'sineligibilitytobeawar dedacontractshal lincludee,withoutlimitation, (i)applyingfor pre-qualification,expressinginterestin a
consultancy,andtendering,eitherdirectl yorasanomi natedsub-contractor,nomi natedconsul tant,nomi natedmanufactur er or supplier,ornominatedser vice
provider inrespectofsuchcontract,and(ii)enteringintoanaddendumoramendmentintroducingamaterialmodificationtoanyexistingcontract.

?Inspections in this context usually are investigative (i.e., forensic) in nature. They involve fact-finding activities undertaken by the Investigating Authority or
personsappointedbytheProcuringEntitytoaddressspecificmattersrelatedtoinvestigations/audits,suchasevaluatingtheveracityofanallegationofpossible
FraudandCorruption, throughtheappropriatemechanisms.Suchactivityincludesbutisnotlimitedto.:accessingandexaminingafirm'sorindividual'sfinancial ~ records
and information, and making copies thereof as relevant; accessing and examining any other documents, data and information (whether in hard copyor
€l ectroni cformat)deemedr el evantfor thei nvesti gati on/audit,andmakingcopi esther eofasr el evant; i nter viewi ngstaffandotherr el evantindividual s performing
physicalinspectionsandsitevisits;andobtainingthirdpartyverificationofinformation.



FORM OF TENDER SECURITY-[Option 1-Demand Bank Guaranteg]

Beneficiary:
Request for Tender sNo:

Date:
TENDER GUARANTEE No.:
Guarantor:

1 Wehave beeninformed that (here inafter called "the Applicant") has submitted or
will submit to the Beneficiary its Tender (here inafter called" the Tender") for the execution of

under Request for Tenders No. (“the ITT”).

2 Furthermore, we understand that, according to the Beneficiary's conditions, Tenders must be supported by a
Tender guarantee.

3. At the request of the Applicant, we, as Guarantor, hereby irrevocably undertake to pay the Beneficiary any sum
or sums not exceeding in total an amount of ( ) upon receipt by wus of the
Beneficiary's complying demand, supported by the Beneficiary's statement, whether in the demand itself or a
separate signed document accompanying or identifying the demand, stating that either the Applicant:

(8) haswithdrawn its Tender during the period of Tender validity set forth in the Applicant's Letter of Tender (“the
Tender Validity Period”), or any extension thereto provided by the Applicant; or

b) having been notified of the acceptance of its Tender by the Beneficiary during the Tender Validity Period or any
extension there to provided by the Applicant, (i) has failed to execute the contract agreement, or (ii) has failed
to furnish the Performance.

4. This guarantee will expire: (a) if the Applicant is the successful Tenderer, upon our receipt of copies of the
contract agreement signed by the Applicant and the Performance Security and, or (b) if the Applicant is not the
successful Tenderer, upon the earlier of (i) our receipt of a copy of the Beneficiary's notification to the
Applicant of the results of the Tendering process; or (ii) thirty days after the end of the Tender Validity Period.

5 Consequently, any demand for payment under this guarantee must be received by us at the office indicated
above onor before that date.

[signature(s)]

Note: All italicized text is for use in preparing this form and shall be deleted from the final product.



FORMAT OF TENDER SECURITY [Option 2-I nsurance Guar anteg]

TENDER GUARANTEE No.:

1 Whereas ............ [Name of the tenderer] (hereinafter called “the tenderer”) has submitted its tender
dated ......... [Date of submission of tender] for the ............... [Name and/or description of the tender]
(hereinafter called “the Tender”) for the execution of___under Request for Tenders No. (“the
ITT”).

2 KNOW ALL PEOPLE by these presents that WE ..................... of ............ [Name of Insurance
Company] having our registered office at ............... (hereinafter called “the Guarantor”), are bound unto

................. [Name of Procuring Entity](hereinafter called “the Procuring  Entity”) in the sum of
..................... (Currency and guarantee amount) for which payment well and truly to be made to the said
Procuring Entity, the Guarantor binds itself, its successors and assigns, jointly and severdly, firmly by these
presents.

Sealed with the Common Seal of the said Guarantor this___day of 20 __.

3 NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION is such that if the Applicant:

a) has withdrawn its Tender during the period of Tender validity set forth in the Principal's Letter
of Tender (“the Tender Validity Period”), or any extension thereto provided by the Principal; or

b) having been notified of the acceptance of its Tender by the Procuring Entity during the Tender
Vadidity Period or any extension thereto provided by the Principa; (i) failed to execute the
Contract agreement; or (ii) has failed to furnish the Performance Security, in accordance with the
Instructions to tenderers (“ITT”) of the Procuring Entity's Tendering document.

then the guarantee undertakes to immediately pay to the Procuring Entity up to the above amount upon
receipt of the Procuring Entity's first written demand, without the Procuring Entity having to
substantiate its demand, provided that in its demand the Procuring Entity shall state that the demand
arises from the occurrence of any of the above events, specifying which event(s) has occurred.

4, This guarantee will expire: (@) if the Applicant is the successful Tenderer, upon our receipt of copies
of the contract agreement signed by the Applicant and the Performance Security and, or (b) if the
Applicant is not the successful Tenderer, upon the earlier of (i) our receipt of a copy of the
Beneficiary's notification to the Applicant of the results of the Tendering process; or (ii)twenty-eight
days after the end of the Tender Validity Period.

5 Consequently, any demand for payment under this guarantee must be received by us at the office
indicated above on or before that date.

[Date] [ Sgnature of the Guarantor]

[Witness] [ Seal]

Note: All italicized text is for use in preparing this form and shall be deleted from the final product.



FORMOFTENDER-SECURINGDECLARATION

[ The Bidder shall complete this Formin accordance with the instructions indicated]

D =S [insert date (as day, month and year) of Tender Submission]
Tender NO.. oo [insert number of tendering process|
T O et [ insertcompl etenameofPurchaser] 1/Wetheundersigned,declarethat:

1 I/Weunderstandthat, according to yourconditions,bidsmustbesupportedbyaT ender-SecuringDecl aration.

2 |/Weaccept that I/we will automatically be suspended from being eligible for tendering in any contract with the
Purchaserfortheperiodoftimeof[insertnumberof monthsoryears] startingon[insertdate] ,i fwearei nbreachof
ourobligation(s)underthebidconditi ons,becausewe—(a) havewithdrawnourtenderduringtheperi odoftender
validityspecifiedbyusintheTenderingDataSheet;or(b)havingbeennotifiedoftheacceptanceofourBidbythe
Purchaserduringtheperiodofbidvalidity, (i)fail orrefusetoexecutetheContract,ifrequired,or(ii)fail orrefuse
tofurnishthePerformanceSecurity,inaccordancewiththel nstructionstotenders.

3 I/Weunderstandthatthi sTender SecuringDecl arati onshall expireifwearenotthesuccessf ul Tenderer(s),upon
theearlierof:
a) Ourreceiptofacopyofyournotificationofthenameofthesuccessful Tenderer;or
b) thirtydaysaftertheexpirationofourTender.

4. |/Weunderstandthatiflam/weare/inaloi ntV enture,theT ender SecuringDecl arationmustbei nthenameofthe
JointVenturethatsubmitsthebid, and the JointVenturehasnotbeenlegallyconstitutedatthetimeofbidding,the
Tender SecuringDecl arationshal | bei nthenamesof al I f uturepartner sasnamedi nthel etterofintent.

Dulyauthorizedtosi gnthebi df orandonbehal fof [ i nsertcompl etenameof Tenderer]

Datedon ...................... dayof ................ y e [Insertdateofsigning] Seal orstamp



Appendix toTender
Schedule of Currency requirements

Summary of currencies of theTender for

[insert name of Section of the Works]

Name of currency

Amounts payable

Local currency:

Foreign currency #1.

Foreign currency #2:

Foreign currency #3:

Provisional sums expressed in local currency

[To be entered by the Procuring Entity]




PARTII -WORKSREQUIREMENTS



SECTION YV -BILLSOF QUANTITIES

A.

1

41

42

43

NotesandSamplel temsfor PreparingaBillof Quantities

These Notes for Preparing a Bill of Quantities are intended only as information for the Procuring Entity or the
person drafting the Tender Documents. Priced Bills of Quantities shall be part and parcel of the Contract
Documents.

The objectives and purpose of the Bills of Quantities are to provide sufficient information on thespecifications,
descriptionsandquantitiesof Workstobeperformedtoenabletenderstobepreparedefficientlyandaccurately
andwhenacontracthasbeenenteredinto,toprovideapri cedBill of Quantiti esforusei ntheperiodi cval uati onof
Worksexecuted.| nordertoattai ntheseobj ectives,WorksshouldbeitemizedintheBillofQuantitiesinsufficient ~ detail
to distinguish between the different classes of Works, or between Works of the same nature carried outin
different locations or in other circumstances which may give rise to different considerations of cost.Consistent
withtheserequirements,thel ayoutandcontentoftheBill of Quantiti esshoul dbeassi mpl eandcl earaspossibl e.

TheBillsof Quantitiesshoul dbedividedgeneral lyintothefol lowingsections:

a) Preambles

b) Preliminaryitems

¢) Workltems

¢) DayworkSchedule;and
d) Provisonaitems

€e) Summary.

NOTESTOPREPARINGPREAMBLES

The Preambles should include only those items that constitute the cost of the works but would not be priced
separatel yastheyareexpectedtobei ncl udedintheunitpri ces.Careshoul dbetakentoensurethatthesei temsare
notarepetiti onoftheconditi onsof contract. T hePreambl esshoul dindi catethei ncl usi venessoftheunitpri cesand

shoul dstatethemethodsof measurementthathavebeenadoptedi nthepreparati onoftheBill of Quantiti es,that
aretobeusedforthemeasurementofanypartoftheWorks. Theunitsof measurementandabbrevi ationsshoul dbe
defined and any mandatory national units defined and described. The methods of and procedure for re-
measurementshoul dbedescribedinthePreambl es.

Unitsof M easurement-Thefoll owingunitsof measurementandabbreviati onsshal | beused, unl essothernational
unitsaremandatoryinK enya.

Unit Abbreviation Unit Abbreviation
cubic meter mror cu m millimetre mm

hectare ha month mon

hour h number nr

kilogram kg square meter mPorsg m

lump sum Is sguare millimeter mm?or sq mm
meter m week wk

metric ton t

The Bills of Quantities shall be read in conjunction with the Instructions to Tenders, General and Special
ConditionsofContract, TechnicalSpecifications,andDrawings.

The quantities given in the Bills of Quantities are estimated and partly provisional and are given to provide a
commonbasi sfortendering. Thebasi sof paymentwill betheactual quantiti esofworkorderedandcarriedout,
asmeasuredbytheContractorandverifiedbythe Architectandval uedattheratesandpri cestenderinthepriced
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BillsofQuantities,whereapplicable,andotherwiseatsuchratesandpricesasthe Architectmayfixwithinthe
termsoftheContract.

TheratesandpricestenderinthepricedBill sof Quantitiesshal | ,excepti nsof arasiti sotherwi seprovidedunder
theContract,includeal | Constructional Plant,|abour,supervision,material s,erecti on,mai ntenance,insurance,
profit, taxes, and duties, together with all general risks, liabilities, and obligations set out or implied in the
Contract.

Arateorpriceshall beenteredagai nsteachitemi nthepricedBill of Quantiti es,whetherquantitiesarestatedor not. The
cost of Items against which the Contractor has failed to enter a rate or price shall be deemed to be
coveredbyotherratesandpri cesenteredintheBill of Quantities.

Thewholecostof complyingwiththeprovisionsoftheContractshal | bei ncludedinthel temsprovidedinthe
pricedBillsof Quantiti es,andwherenol temsareprovi ded,thecostshal | bedeemedtobedi stributedamongthe
ratesandpricesenteredfortherel ateditemsofWork.

General directions and descriptions of work and materials are not necessarily repeated nor summarized in the
Bill sof Quantities.Referencestotherel evantsecti onsoftheContractdocumentsshal | bemadebef oreentering
pricesagai nsteachitemi nthepri cedBill sof Quantities.

Provisional Sumsandconti ngencysumsi ncl udedandsodesi gnatedintheBill sof Quantiti esshal | beexpended

inwhol eori npartatthedi rectionanddi screti onoftheA rchitecti naccordancewithSub-Clausel3.5andClausel3.6  of
the General Conditions of contract.

InpreparingtheBill sof Quantiti es,notesshoul dberemovedastheyarei ntendedtogui dethepersonpreparing
theTenderDocuments. TheContractormustal | owinhi sratesf orany costsassoci atedwi thandcomplyingwith
therequirementsinthePreambl es.

Should atenderer/contractor not price any itemin any section of the Bills of Quantities including Preliminary

items,itwill beassumedthathe/shehasspreaditscostinotherareasthathe/shewillhavepriced. Therefore the
itemoritemswillbeexecutedwithoutanyadditi onal costsorwithoutbeingtreatedlikevariations.

NOTESONPREPARINGBILLSOFQUANTITIES

ThePreliminaryltemsshouldbelimitedtotangibleitemsthatshouldbepricedbythetenderer,areidentifiable
andcanbepricedseparatel yandincl udedi nthei nterimval uati onspreci sely. Suchitemsmayincludesuchitems
assiteoffice,noticeboards,andothertemporaryworks,otherwiseitemssuchassecurityfortheWorkswhichare
primarilypartoftheContractor'sobligati onsshoul dbei ncludedintheContractor'srates.

Theworkitemsi ntheBill sof Quantiti esshoul dbegroupedi ntosecti onstodi sti ngui shbetweenthosepartsofthe Works
which by nature, location, access, timing, or any other special characteristics may give rise to different
methods of construction, or phasing of the Works, or considerations of cost. Such groups could be ground
excavations, structures, external works, services, etc.General items common to all parts of the Works may be
groupedasaseparatesectionintheBill of Quantities.

Quantities should be computed net from the Drawings, unless directed otherwise in the Contract, and no
allowanceshoul dbemadef orbul king,shrinkageorwaste. Quantiti esshoul dberoundedupwhereappropriate.
Wherethemeasureditemsaredeemednottobeexactbecauseofthelikelihoodthatthescopecanchangeduring
theexecutionoftheworks,suchitemscoul dbesubjecttore-measurement, theword“provisional”shoul dbe

usedtoi dentifysuchcases.Wherewhol esecti onsoftheworkitemsfal li nthi scl ass,forexampl ef oundations, they
should be labelled “Provisional Quantities” or “Provisional Items” so that the Tenderer/Contractor is
advi sedupfrontthatsuchitemsaresubj ecttore-measurementtodonebef oresuchworkiscover-up.
Allitemsthathavenotbeenmeasuredandtheref orenotsubjecttotenderspricingshoul dbeli stedintheBill sof
Quantities as Provisional Sums for particular item or class of Work, which may be subject to a nominated
subcontract or separate measurements at a later date during the execution of the works. For example, if it is
deemednotpossi bl etomeasureel ectri cal worksbef oregoingtotenderbecausedetail designsarenot ready, a
provisional sum can be allowed in the Bills of Quantities for “Installation of Electrical Works” to be executed
|aterwhenactual designdetail sarecompl eted. Totheextentnotcoveredabove, thereshoul dbe ntheBill sof
Quantitiesageneralprovisionforphysicalandfinancialcontingenciesmadeasa‘“Provisional Sumfor
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Contingencies” and “Provisional Sum for Fluctuations”. The inclusion of such provisional sums often
facilitates budgetary approval by avoiding the need to request periodic supplementary approvals as the future
need arises.

Provisional sums to cover specialized works normally carried out by Nominated Sub Contractors should be
avoi dedandinsteadBil | sof Quantiti esofthespeci ali zedWorksshoul dbei ncl udedasasectionofthemainBills of
Quantities to be priced by the Main Contractor. The Main Contractor should be required to indicate the
name(s) of the speciaized firms he proposes to engage to carry out the specialized Works as his approved
domesti csub-contractors.Onlyprovisional sumstocoverspeci alizedWorkshystatutoryauthoritiesshoul dbe
includedintheBillsof Quantities.

ADayworkSchedul eshoul dbei ncl udediftheprobabilityof unf oreseenwork,outsi dethei temsincludedinthe
Billof Quantities,isrel ativel yhigh. Tof acilitatechecki ngbytheProcuringEntityof thereal i smof ratesquoted
bythetenderers,theDaywork Schedul eshoul dnormallycomprise:

i) Alistofthevariousclassesoflabor,andmaterial sforwhichbasic.

ii) Dayworkratesandpricesforvariouscategoriesofl aboraretobei nsertedbythetenderer togetherwitha
statementoftheconditionsunderwhichtheContractorwill bepai df orWorkexecutedonaDayworkbasis.

iii) A percentagetobeenteredbythetendereragai nsteachbasicDayworkitem.

iv) Subtotalamountforlabor,materialsandplantrepresentingtheContractor'sprofit,overheads,supervision
andothercharges.

The Summary should contain atabulation of the separate parts of the Bills of Quantities carried forward, with
provisiona sumsforDaywork,Provisi onal sumsandContingencies,andprovisionfor Total Costing. Thel ast
lineshoul dallowf ortenderertoindi cateanydi scountsbef orearrivingatatotal costcarriedf orwardtotheForm

of Tender.



BILLSOFQUANTITIES

(@)
1.

10.

11.

Preambles

The method of measurement of completed work for payment shall be in accordance with [insert the name of a
standard reference guide, or full details of the methods to be used)] .

The Siteis situated in Arujo Ward It is approximately Kilometers from
Nairobi.A ccesstothesiteshal | bethrough :

Which is an existing public road. Any damage caused to the surfaces of thisroad shall be made good at the
Contractor'sexpense.TheContractorshal l visitthesiteandacquai ntitsel fwithitsnatureandposition,thenature of the
ground, substrata and other local conditions, positions of existing power, water and other services, access roads
or any other limitations that might affect his cost or progress. No claim for extras shall be considered on
accountoflackofknowl edgei nthisrespect.

The Contractor shall obtain the Architect's approval on the siting of al temporary buildings, spoil heaps,
temporary access path, and storage of materials. The Contractor shall also obtain the Architect approval and
directionregardingtheuseofanymaterial sfoundontheSite.

ThedrawingsusedinthepreparationoftheseBillsofQuantitiescanbeinspectedattheofficesoftheProcuring
EntityorProcuringEntity'sRepresentati veduri ngnormal workinghours. TwosetsoftheWorkingDrawingsshal |
beprovidedtothecontractorbutadditi onal copiesshall beprovi dedatacosttobedeterminedbytheEngineer.

The Contractor shall allow for the payment of all bank charges in connection with the procurement of Bank
Guaranteesandstampchargesi nconnectionwiththi scontractAgreement.

TheContractorshall carryoutthevari oussecti onsoftheWorks nsuchanorderastheArchitectMaydirect. The
ProcuringEntityreservestherighttooccupytheWorksbysecti onsoncompl eti onprovi dedthatsuchoccupation

i sconsi deredtobebothpracti cal andreasonabl eandwill notinterferewiththeWorks. TheContractorshal lall ow
anycostsassoci atedwithsuchoccupation.

ThemainContractorwillbefullyresponsi bl ef orpayinghi sSub-ContractorbuttheProcuringEntityreservesthe  right
in very exceptiona circumstances to make such payments direct in the interests of the project where the
compl etion thereof might be jeopardized by any dispute or vicariousness between the Contractor and the Sub-
Contractorinvolve.

TheContractorshallcompleteanddelivertheWorks  in the  periodinsertedintheFormof Tenderashi stimefor
completion of the Works from the date for Possession, to be agreed with the Engineer. The Contract Period is
presumedtohavebeencal culatedmakingdueal lowancef orseasonalinclementweatherconditions.Noclaimfor
extensi onoftimeduetothenormalinclementweatherf orthi sareashal | beentertai ned.

TheContractorshall ,uponreceivinginstructi onstoproceedwiththeWorks,drawupaProgrammeandProgress
ChartsettingouttheorderinwhichtheWorksaretobecarriedout, with  the  appropriatedatesthereof. ThisChart
shallbeagreedwiththeA rchitectandnodeviati onfromtheordersetouti nitwill bepermittedwithoutthewritten
consentoftheEngineer. TheContractorwillberesponsi bl ef orarrangi ngtheaboveprogrammewithal lhis sub-
ContractorsandSpecialties. TheContractorshal lall owi nhi sratesforcarryi ngoutthi sexer ci se,andforupdating it
asrequired.

TheContractorshallsubmittotheArchitectonthefirstdayofeachweekorsuchlongerperiodasthe Architect
fromtimetoti medirect,aProgressReportandanyinformationf ortheproceedi ngperiod,showingtheprogress
duringtheperiodandtheup-to-datecumul ativeprogressonal li mportanti temsof eachsecti onorporti onofthe Works.

TheContractorshallarrangef orphotographsoftheSitetobetakenbyaprof essi onal photographerapprovedby

theEngineer. ThePhotographsshal | providearecordoftheSiteandadj acentareaspri ortothecommencementof
theWorksandshall coversuchportionoftheworksi nprogressandcompl etionastheArchitectshall direct. All
printsshallbefullplatesize,unmounted,andmarkedonthereversesidewiththedateofexposure,identification
reference and brief description. The copyright of al photographs shall be vested in the Procuring Entity. The
negativesandfour printsfromeachnegativeshal |bedeli veredtotheA rchitectwithi ntwoweeksofexposure.
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15.
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18.

19.
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Figured dimensions are to be followed in preference to dimensions scaled from the Drawings, but whenever
possible dimensions are to be taken on the Site or from the buildings. Before any work is commenced by Sub-
Contractors or Speciaist Firms, dimensions must be checked on the site comparable dimensions shown on the
drawings. TheContractorshal | beresponsi bl ef ortheaccuracyof suchdimensions.

PriortocommencementofanyworktheContractoristoascertai nfromtherel evantAuthoriti estheexactposition,
depthandlevel of all existingel ectri ccabl es,waterpi pesorotherservi ces ntheareaandheshal | makewhatever
provisions may be required by the Authorities concerned for the support and protection of such services. Any
damage or disturbance caused to any services shall be reported immediately to the Architect and the relevant
Authority and shall be made good to their satisfaction at the Contractor's expense. Where appropriate the
Contractorshall openupthegroundinadvanceofthemai nworkbyhanddiggi ngifnecessary,tol ocateprecisely
thepositionanddetail sof theserviceswhi charelikel ytoaff ecthi soperations.

TheContractorshallincludeinhi spricesforthetransportof material s,workmen,etc./,toandfromthesiteofthe
proposedworks,atsuchhoursandbysuchrouteasarepermittedbytheAuthorities.

TheContractorwill berequiredtomakegood,athi sownexpenseanddamagehemaycausetothepresentroad  surface
and pavements within or beyond the boundary of the Site, during the period of the works. All existing paths,
storm water channels, etc., that may be destroyed or damaged during the progress of the Works shall be
reinstatedbytheContractortothesati sfactionoftheEngineer.

TheContractori stoal | owforcomplyi ngwithal linstructionsandregul ati onsofthePol iceA uthorities.

Allwatershal |l befresh,cleanandpure,freefromearthly,vegetabl eororgani cmatter,acidoral kalinesubstancein
solution. The Contractor shall provide at his own risk and cost al water for use in connection with the Works,
(includingworksof sub—contractors).|fneedbe, heshal |makearrangementswiththel ocal WaterAuthorityfor
theinstall ati onof aseparatemeterforal lwaterusedbyhi mthroughouttheContractandpayal | costandfeesin connection
therewith. He shall aso provide temporary storage tanks and tubing, etc., as may be necessary,and
clearawayatcompl etion.

The Contractor shall provide all artificial lighting and power for his own use on the Works, (including Sub —
Contractor's) including all temporary connections, wiring, fittings, etc., and clearing away on completion. The
Contractorshall payalfeesandobtai nal | permitsinconnectiontherewith.

The Contractor shall constantly keep on the Works a Literate English-speaking Agent or Representative,
competentandexperi encedintheki ndofworkinvol ved,whoshal  givehi swhol etimetothesuperi ntendenceof the
works. (Including works of sub — contractors). Such Agent or Representative shall receive on behalf of the
Contractordirectionsandinstructi onfromtheEngi neer,andsuchdi recti onsandi nstructi onsshal | bedeemedtobe
giventothecontractorinaccordancewiththeConditionsof Contract. TheA gentshal | notberepl acedwithoutthe
specificapprovaloftheEngineer.

TheContractorshal lensurethatthesaf etyof hi sworkpeopl eandal |l authori zedvi sitorstothesiteareprotectedat
alltimes.Inparticular,thereshal | betheproperprovisionof guard-rail stoscaff ol ding, protectionagai nstfalling

material s,toolsonsite,dust,nailandothersharpobjects. T hesiteshal | bekepttidyandclearofdangerousrubbish.  The
Architect shall be empowered to suspend work on site should it be considered this condition is not being
observedandnocl ai marisi ngfromsuchsuspensionwillbeallowed.

TheareasavailabletotheContractorforworkyards,officesandotherfacilitiesshallbedirectedbythe Architect and any
existing features to remain shall be protected from damage throughout the Contract Period and handed back in
good condition when they are vacated at the end of the Contract. If additional areas are required, the
contractorshal | sourcethenatowncost.

TheContractorshallgivetheA rchitectreasonabl enoti ceof thei ntenti ontosetoutortakel evel sforanypartofthe
Workssothatarrangementsmaybemadef orcheckingthework. Theaccuracyof settingoutandl evelingshal lbe
withinthetolerancesspecifiedintheSpecificationsorontheDrawings. Thecheckingofsettingoutorlevelingby
theArchitectshallnotrelievetheContractorofhisdutiesorresponsi bilitiesundertheContract.

TheContractormusttakestepsnecessarytosaf eguardandshal | behel df ull yresponsi bl ef oranydamagecausedto
exi stingandadjacentproperty,includingbuil di ngsthatarenotasubj ectof demolition.Heshal lmakegoodathis
owncostdamagetopersonsandpropertycausedthereon,andheshal lindemnifytheProcuringEntityagai nstany
lossorclaimthatmayarise.
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26.

27.

28.
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32.

37.

The Contractor shall take such steps and exercise such care and diligence as to minimize nuisance arising from
dust, noise or any other cause to the occupiers of the existing and adjacent property. He must provide such
temporary and specia screens and tarpaulins or gummy bags, hoarding, barriers, warning signs etc. as he
considers necessary and sufficient for the protection of the existing and adjacent property and or prevention of
nui sanceetc.asdirectedbyEngineer.

The Contractors attention is drawn to the standards levy order which was amended on 15"October 1998.L egal
notice N0.154 of 1998. The Contractor is required to pay a monthly level of 0.2% of his factory price of
constructionworkswitheffectfromJanuary1999.Tenderershallall owforthisinthebuild-upofhisrates.

TheContractorshallprovidetemporarysheds,officesmeshrooms,sanitary,accommodationandothertemporary
buildingsf ortheuseofthecontractorandsub-contractors,incl udinglightingf urnitureequi pmentandattendance.

Contractorshall provide/buildlaborcampsatareastobeagreedwiththeEngineer. L aborcampsshal Ibecompl ete
withsanitaryaccommodationandfencinggates.

The Contractor must provide the necessary toilet facilities to the requirement and satisfaction of the Health
Authorities and maintain the same in a thoroughly clean and sanitary condition and pay all conservancy fees
duringtheperi odoftheWorksandremovewhennol ongerrequired.

TheContractorshall provideathi sownriskandcostal lwatchi ngandlighti ngasnecessarytosaf eguardtheWorks,
Plantandmateri al sagai nstdamageandtheft.

TheContractorshall providealInecessaryhoists,tackl e, pl ant,equi pment,vehi cl es,tool sandappliancesofevery
description for the due and satisfactory completion of the Works and shall remove the same on compl etion.All
suchplant,tool sandequi pmentshal | compl ywithall regul ati onsi nf orcethroughouttheperiodoftheContract

andshal | beal teredoradoptedduri ngtheContractperiodasmaybenecessarytocompl ywithanyamendmentsin
oradditionstosuchregul ations.

Provide,erectandmaintainallnecessaryscaffolding,sufficientlystrongandefficientforthedueperformanceof
theworks,includingSub-ContractWorks,providespeci a scaff ol dingasrequiredby Sub-Contractors,alterand - adopt
all scaffolding as and when required during the Works, and remove on completion. No scaffolding is
measuredherei nafterandtheContractormustal | owinhisratesforthis.

TheContractorshalltakeal | necessaryprecauti onssuchastemporaryfencing,hoardingfans,pl ankedf ootways, guard-
railsgantriesscreen,etc., for the safecustodyoftheWorks,materia sandpublicprotecti onandadjacent properties.

Coverupallandprotectfromdamage,includingdamagefrominclementweather,allfinishedworkandunfixed
materials, including that of Sub-Contractors, etc., to the satisfaction of the Architect until the completion ofthe
Contract.

The Contractor shall, after completion of the works, at his own expense, remove and clear away all surplus
excavated demolition materials, plant, rubbish and unused materials and shall leave the whole of the Site and
Worksi nacleanandti dystatetothesati sfactionoftheEngi neer,sheds,camps,etc. Particul arcareshal | betaken
toleavecleanallfloorsandwindowsandtoremoveallpaintandcementallrubbishanddirtasitaccumulates. The
Contractoristofindhisowndumpandshallpayallchargesinconnectiontherewith.

Concrete test cubes shall be prepared in a set of three, as described including testing fees, labor and materials,
makingmolds,transport,handling,etc.Allowinyourratesformakingatl eastf ourcubesoneachoccasi on,from
differentbatches;theconcretebei ngtakenfromthepoi ntof deposit.

TheContractorshal lfurnishattheear!iestpossibl eopportuni tybef oreworkcommences,andathi sowncost,any

sampl esof materi al sandworkmanshi pthatmaybecal ledf orbytheA rchitectfortheapproval orrejection,and
anyfurthersamples in the caseofrejection,untilsuchsampl esareapprovedbytheEngineer.Suchsamples,when
approved,shallbethemi nimumstandardf ortheworktowhi chtheyapply. Theprocedureforsubmittingsampl es of
materials for testing or approval and the method of marking for identification shall be as laid down by the
Engineer.TheContractorshallallowinhisTenderforsuchsampl esandtests,i ncl udingthosei nconnecti onwith his
Sub-Contractorswork.

The Contractors attention is drawn to the Finance Bill of the year 2000/2001 on withholding tax on contractual
paymentsection35(7)(i)(ii )whichbecameeffectiveon1*July2000.A 3%withhol dingtaxwill beapplicabl eto
allinterimpaymentsexceedingKshs.................... forworkdonemrespectofbulldlngorcwﬂworks The
contractorshallallowforanycostsarisi ngresul ti ngtheref rominthebuild-upofrates.



4]1.

Blastingwillonlybeal | owedwiththeexpresspermissionoftheArchitectinwriting.All bl astingoperationsshall
becarriedoutattheContractor'ssol eri skandcost,i naccordancewithany Governmentregul ationsinf orcef orthe
timebei ng,andanyspecial regul ationslaiddownbytheA rchitectgover ningtheuseandstorageofexpl osives.

The National Construction Authority is a state corporation established under the national constructionauthority
ActNo0.140f2011.ThebroadM andateoftheA uthorityi stooverseetheconstructi onindustryandcoordinatei ts
development. The National Construction Authority Regulations 2014 with an effective date of 6"June 2014,
regul ation25,-Allow0.5%ofthetendersum/contractsumforconstructionlevy.

The Contractor attention is drawn to Finance Bill of 1993 where VAT was introduced in all contracts for
constructionservices.Thetendererisal sodrawntoVATA ctCap4 76cl ause19(9). Thetenderermustal lowfor
VAT1.19as nstructedel sewhere.

Thecontractorshallall owandpayforal linsurancetocoverrisksandindemniti esrequireditemsl7and18ofthe
ConditionsofcontractandalsospecifiedintheSpecial ConditionsofContract.



BILLSOF QUANTITIES

TITLE:PROPOSEDHOMABAY COUNTYTEACHINGANDREFERALHOSPITAL -

ACCIDENT& EMERGENCY, CASUALTY AND OUT BILLNo.1
PATIENT DEPARTMENTS
ITEM DESCRIPTION UNIT | QUANTIT RATE AMOUN
No. v T

PRELIMINARIES& GENERALCONDITIONS

01 EMPLOYER

TheEmployeristheHealthDepartment, CountyGovernmentof HomaBay.
A Theterms“Employer”
and“CoGHB”whereverusedinany

contractDocumentshallbesynonymous
02 DEFINITIONOFTERMS

BC * Approved’shallmeanapprovedbythe
ProjectM anagerathi sabsol utediscretion

DE ‘Directed’shallmeandirectedbythe
ProjectM anagerathi sabsol utedi scretion

“Selected’shallmeandirectedbythe
ProjectM anagerathi sabsol utediscretion

‘B.S.’- shallmeanthecurrentBritishStandard
SpecificationpublishedbytheBritishStandards

G Ingtitution,2Park Street,London,WIA2BS,England
‘K.S.’- shallmeanthecurrentK enyaStandard
Specificationpublishedbythe

KenyaBureauof Standardslnstitution.

CM-
shallmeancubicmetreSM-
shallmeansguaremetreLM-
shallmeanlinearmetreMM -

shallmeanmillimeter
K G- shallmeanKilogramme

NO- shallmeanNumber

Ditto- shallmeanthe wholeof theprecedingdescription
exceptasqualifiesi nthedescripti oninwhichitoccurs

W hereitoccursindescriptionsof succeedingitemsit
shallmeanthesameasi nthefirstdescriptionsof itemsit

shallmeanthesameasi nthefirstdescripti onsof
theseriesinwhichitoccursexceptasqualified
inthedescri ptionconcerned.

TOTALCARRIEDFORWARDTOBILLCOLLECTIONSHEET




TITLE:PROPOSEDHOMABAY COUNTYTEACHINGANDREFERALHOSPITAL-

ACCIDENT& EMERGENCY, CASUALTY AND OUT BILLNo.1
PATIENT DEPARTMENTS
ITEM DESCRIPTION UNIT | QUANTIT RATE AMOUN
No. v T

AB K Shs- shallmeanKenyashillings

‘ Asdescribed’shalImeanasdescribedinthe
‘Descriptionsof Material sandW orkmanship’
03 contai nedintheA ppendi cestotheseBill sof Quantities

c GROUPEDSIZES

Girths,depths,orsi zesgroupedtogetherinthe
Billsof Quantitiesitemdescriptionsbymeans of
hyphenatedupperandlowerlimitsshall
beinterpretedas ‘exceeding’thel owerlimit
and‘notexceeding’theupperlimit.

04
D
DESCRIPTIONOFSITE
Thesiteof theproposedworksisinHomabay county, South Nyanza region.
TheContractori srecommendedtovisitthesiteand willbedeemedtohave
05 satisfiedhimself withregardtotheconditionsof thesite.
E DESCRIPTIONOFTHE WORKS
Theworksi nthi scontractcomprisebutnotlimitedto:-i)
SiteClearanceandEarthWorks.
ii) Constructionofastoreyaccidentandemergencydepartment,
v) AssociatedEl ectrical Works
06 vi)Associ atedExternalandotherworks
F AREATOBEOCCUPIEDBYCONTRACTOR

Theareaof thesite whichmaybeoccupiedbytheContractorforuseas
storageorfortheerectionof workshopsetc.shal Ibedefinedonthesiteby
theProj ectM anagerandtheContractormustconfinehi sactivitiestothe
areassomarkedandmustensurethathi sownandhissub-contractors
workmendonottrespassonthead; oiningpropertyorcauseinconvenience
toitsoccupiers.

TOTALCARRIEDFORWARDTOBILLCOLLECTIONSHEET




TITLE:PROPOSEDHOMABAY COUNTYTEACHINGANDREFERALHOSPITAL -
ACCIDENT& EMERGENCY, CASUALTY AND OUT
PATIENT DEPARTMENTS

BILLNo.1

ITEM
No.

DESCRIPTION UNIT | QUANTIT
Y

RATE

AMOUN

07

v 8

10

11

SITEVISIT& EXAMINATIONOFDRAWINGS

TheContractori srecommendedtoexaminetheoriginal drawingsandto
satisfyhimselfregardingthei rdetail sandregardingtheextentandthe natureof the
worksandthemethodof constructioninvolved,andvisitthe
sitetofamiliarizehimself withalllocal conditionsbef oretendering.Heshall
bedeemedtohaveacquaintedhimself withthenatureof theexi sting conditi onsor
anyothermatter whichmayaffecthistender.Noclaimarising
fromhisfailuretocomplywiththisrecommendationwillbeconsidered. ITEM

VALUATIONOFLUMPSUMCOSTS.

LumpsumsenteredintheseBillsof Quantitiesagai nstanyitemof
PreliminariesandGeneral Conditi onswillbeincludedinappropriate

val uationsaccordingtoreasonabl eassessmentof actualcostsinvolvedin
theitem.Anybalancebetweenthi sassessmentandtheactual sumentered
intheBillsof Quantitieswillbeincludedinsubsequentvaluationsas
monthlyinstallmentsoverthebalanceof theContractPeriod. ITEM

PAYMENTFORMATERIALSONSITE

Allmaterial sforincorporationinthe worksmustbestoredonor adjacentto ITEM

CONTRACTAGREEMENTANDCONDITIONS

ThelnstructionstoTenderersandConditionsof Contractshallbethe
‘StandardTenderDocumentforProcurementof Works’printedin
November2001, publishedbythePublicProcurementDirectorate,Ministry of
FinanceandPlanning.Forthepurposesof thisContractthesaid Scheduleof
Conditi onsandanysuchnoteor amendmentsshal Iberead andconstruedtogether.
ITEM
TOOLSPLANTETC.

TheContractorshallallowforprovidingallladders,tools,plants,
equipmentandPrecastmachi neplantaswillbespecifi edandtransport
requiredforthe works,exceptinsof arasmaybespecificallystated

otherwiseherein. ITEM

TOTALCARRIEDFORWARDTOBILLCOLLECTIONSHEET




TITLE:PROPOSEDHOMABAY COUNTYTEACHINGANDREFERALHOSPITAL -
ACCIDENT& EMERGENCY, CASUALTY AND OUT

BILLNo.1

ITE

DESCRIPTION UNIT | QUANTIT
Y

RATE

AMOUN
T

12

13

14

15

15

SAFETY HEALTHANDWEL FAREOF

WORK PEOPL E

TheContractorshallallowforprovidingforthesafety,heal thand welfareof
workpeopl eandforcomplyingwithanyrel evantOrdinances, Regul ationsor
UnionAgreement. ITEM

NATIONAL INSURANCEAND PENSIONS

TheContractorshallallowformakinganyNational Hospital Insuranceand

Nati onal Soci al SecurityFundpaymentsduei nrespectofworkpeople. ITEM
HOLIDAYSANDTRANSPORTFOR

WORKPEOPLE

TheContractorshallallowforprovidingholidaysandtransportfor
workpeopl eandforcomplyingwithanyrel evantOrdinances, Regul ationsor ITEM
UnionAgreement.

TRAININGLEVY

TheContractor’sattenti oni sdrawntoL egalNoticeNo.237of October,
1971,whichrequirespaymentbytheContractorof aTrainingLevyonall contractsof ITEM 1
morethanShs.50,000/i nvalueandhistendermustinclude
forallcostsarisingorresultingtherefrom.Proofof paymentof thisTraining
Levywillberequired.

PROJECTVEHICLES

Allowaprimecostsumforbuying1No.Doubl ecabpick-up (a selection from ITEM 1
ToyotaKenya4WD HILUX or CMC FORD RANGER) to be used by the
project manager for the period of the construction and handed over to the client
upon closing account.

7,000,000.00

TOTALCARRIEDFORWARDTOBILLCOLLECTIONSHEET

7,000,000.00




PATIENT DEPARTMENTS

TITLE:PROPOSEDHOMABAY COUNTYTEACHINGANDREFERALHOSPITAL -
ACCIDENT& EMERGENCY, CASUALTY AND OUT

BILLNo.1

ITE DESCRIPTION

UNIT

QUANTIT
Y

RATE

AMOUN

16 PROTECTIONOFWORK SANDPERSONS

A TheContractorshallallowfortheprotectionof hisownandhisSub
Contractor’sworkliabletodamage,includingprovisionof temporaryroofs,
gutters,drains,etc.,if necessaryandshallcaseup,cover,orinother
suitablewaysprotectallfini shedworkliabl etoinjury,tothesati sf acti onof
theProjectManager,andshallatall timeskeepall pathsandroadsaffected bythe
worksi nasaf eandclearstate, andshalluseproperprecauti onsto ensurethesafetyof
allwheel edtraffi candpedestrians. TheContractor

shallallowforprovidingal lwatching,lighting,barriers,coveringopen
trenchesandprotectionof the works,includingSubContractworks,asmay
benecessaryforthesafetyof the worksandforthe

protectionof thepublicandhisownandSubContractorsemployees.

Intheeventof anydamageorl ossoccurringtothe works,or tomaterial sor
toanysewers,gullies,drains,paths,or otherworksonthesitein
temporarypossessionof theContractorforthepurposeof thisContract,
eitherfromthe weather,wantof properprotecti on,defects,theft, insufficiencyof
the works,or anyothercausewhatsoeverduringthe progressof the
works,orforanyaccidentor damagetopropertyor personsbyreasonof

thesai dworks,theContractoraloneshallbe

responsi bleandshal Iwithoutextracharge,makegoodal| damageandpay
allcostsincurred.

17 STANDARDSL EVYANDSTANDARDSACTS

B TheContractor'sattenti oni sdrawntolegal noticeNo.2670f 1990which
requirespaymentbyContractorsof anannual StandardsL evyandhis
tendermustincludeforall costsarisingorresultingtherefrom.

18 NATIONAL CONSTRUCTIONAUTHORITY AND NATIONAL
ENVIRONMENTAL AND MANAGEMENT AUTHORITYLEVY AND
C CONSULTANCY FEES

TheContractorshallallocate a sum of Kshs.1,000,000.00 for processing of
Environmental Impact Assessment with NEMA and together with registering the
project with theNati onal ConstructionAuthorityi naccordancewithSection310of
National ConstructionActNo.41of 2011.Notethatthi smustbedonebefore
commencementof theWorks.

ITEM

ITEM

ITEM

500,000.00

1,000,000.00

TOTALCARRIEDFORWARDTOBILLCOLLECTIONSHEET

1,500,000.00




PATIENT DEPARTMENTS

TITLE:PROPOSEDHOMABAY COUNTYTEACHINGANDREFERALHOSPITAL -
ACCIDENT& EMERGENCY, CASUALTY AND OUT

BILLNo.1

ITE

DESCRIPTION

UNIT

QUANTIT
Y

RATE

AMOUN

18

19

20

21

POLICE REGULATIONS

TheContractorshallallowforcomplyingwithanyrel evantpolice
regulations.

PROCEDUREANDTIMEFORCOMPLETION

TheContractorshal | proceedwiththe worksinsuchmannerandsuchorder
astheProjectManagermaydirect.

PROGRAMM EANDPROGRESS

TheContractorshallfurnishtotheProjectManager,within7days,for

gpproval anddi splayi nthesiteoffi ces,aprogrammeandprogresschart
devisedinsuchawaythatthelinedprogrammei sshownandprogresscan
bemarkedupasthe workproceeds. TheContractorshal [keepthi schartup todatestall
times.

WORKINGHOURS

Generaly,therewillbenorestrictionson workinghours.I ntheinterestof the usageof
thenewpropertytheemployermayrequirethatovertimebe
workedsoastocompl etethe worksasqui cklyaspossible.

TheContractormustallowforall costsincomplyingwiththeProj ect
Managersinstructionsof workingoutsidenormal hours.Noclai msfor
extrasinconnecti onwiththiscompliancewillbeentertained.

ITEM

ITEM

ITEM

ITEM

TOTALCARRIEDFORWARDTOBILLCOLLECTIONSHEET




TITLE:PROPOSEDHOMABAY COUNTYTEACHINGANDREFERALHOSPITAL—

ACCIDENT& EMERGENCY, CASUALTY AND OUT BILLNo1
PATIENT DEPARTMENTS
ITEM DESCRIPTION UNIT | QUANTIT RATE AMOUN
No. Y T
22 DAYWORKS
A TheProjectManager/Architect,if inhisopinioniti snecessaryor desirable,

orderi nwritingthatanyadditi onal orsubsti tutedworkshal Ibeexecutedon
aDayworkbasis. TheContractorshallthenbepai df orsuchworkin
accordancewithDayworkratesandpercentageadditionsasinserted
hereafterintheseBillsof Quantities.

TheContractorshalIfurni shtotheProj ectM anagerallrecei ptsorvouchers
asmaybenecessarytoprovetheamountspai dandbeforeordering
material sshall submittotheProjectM anagerquotati onsforthesamefor hisapproval .

Inrespectof allworkexecutedonaDayworkbasistheContractorshall,
duringthecontinuanceof suchwork,delivereachdaytotheProject
Manageralistinduplicateof thenames,occupati onandtimeof all

workmenempl oyedonsuchworkandastatemental soinduplicateshowing
thedescriptionandquantityof allmaterial sandplantusedthereonor
therefore(otherthanplant whichisincludedi nthepercentageadditionon netamountof
wages).Onecopyof eachlistandstatementwill,if corrector
whenagreed,besignedbytheProj ectM anagerandreturnedtothe Contractor.

Attheendof eachmonththeContractorshalldeliver

totheProjectM anagerapricedstatementof thelabour,
materialandpl ant(exceptasaf oresai d)usedandthe

Contractorshal InotbeentitledtoanyPaymentunless
suchlistsandstatementshavebeenfullyaandpunctual ly

rendered.Providedalwaysthat,if theProjectManagershall
considerthatforanyreasonthesendingof suchlistor

statementbytheContractorinaccordancewiththe

foregoingprovisionwasi mpracticable,
heshalIneverthel essbeentitl edtoauthorisepaymentfor

suchworkeitherasDaywork(onbeingsati sfiedastothe
timeempl oyedandplantandmaterial susedonsuchwork)

or atsuchvaluethereofasheshallconsiderfair
andreasonable.

ITEM

TOTALCARRIEDFORWARDTOBILLCOLLECTIONSHEET




TITLE:PROPOSEDHOMABAY COUNTYTEACHINGANDREFERALHOSPITAL—
ACCIDENT& EMERGENCY, CASUALTY AND OUT
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BILLNo.1
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Y
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AMOUN

23

24

25

WATERFORTHEWORKS

TheContractorshallallowforprovidingall temporarywatersupplies requiredforthe
works,includingSubContractworks,togetherwithall
necessarystoragetanks,metersanddi stributi onsystemsforthesameand
mustallowforbearingall expensesincurredandpayingforallwater
consumedwithoutchargetoanySubContractor.

LIGHTING ANDPOWER FOR THE WORKS

TheContractorshallallowforprovidingall temporarylightingandpower
suppliesrequiredforthe works,includingSubContractworks,togetherwith all
necessarymetersanddi stributi onsystemsf orthesameandmustallow forbearingall
expensesincurredandpayingforall currentconsumed
withoutchargetoanySubContractor. Expensesinconnectionwith
NominatedSubContractorsshoul dbeallowedforintheattendanceitems
undertherelevantP.C.Sums.

Exi stingmai nspowersuppliesmaybeutili zedbyagreementwiththe
Employerwhohowevergivesnoundertakingastothesufficiencyor
suitabilityof existingsupplies.

SIGNPOST

TheContractorshallerectandmaintain
asignpostdescribingthenatureof the

project,namesof theconsultants,names of
thecontractorandhi ssub-
contractor'sandanyotherdetail sasspecifiedby
the ProjectManager/Architect

ITEM

ITEM

ITEM

500,000.00

500,000.00

100,000.00

500,000.00

500,000.00

100,000.00

TOTALCARRIEDFORWARDTOBILLCOLLECTIONSHHET

1,100,000.00




TITLE:PROPOSEDHOMABAY COUNTYTEACHINGANDREFERALHOSPITAL-
ACCIDENT& EMERGENCY, CASUALTY AND OUT

PATIENT DEPARTMENTS

BILLNo.1

ITEM
No.

DESCRIPTION

UNIT

QUANTIT
Y

RATE

AMOUN

26

27

28

SITEOFFICESANDLABOURCAMP

TheContractormustincludeinhi sratesthecostof

erectingandmai ntai ningonthesitel nsuchpositi onsasmaybedirected,adequat esiteof |
icesfortheuseof

hi sownsitestaffandremovingthesameatcompl eti onandmakinggoodal | surf acesdi st
urbed. Thesiteoffi ceshal lhavesufficientfurnituretopermittheProjectM anagertohol
dsitemeetingsinit.

TheContractorshallincludei nhisratesthecostof providing,erectingand

maintai ningwheredirectedal ockuphutcontai ningapedestaltypewater closetand
washbasinforthesol euseof theProjectManagerandother
consultants,includingmakingtemporaryconnecti onstodrai nsand water
suppliesandpayingal | chargesforconnections,conservancy and water
consumed.

SHEDSFORSTORAGEOFMATERIALS

TheContractorshall provide,erectandmai ntainonthesite,insuch
positionsasmaybedirected,ampletemporarywatertight,l ockupshedsfor
theproperstorageandprotectionof cementandothermaterialsliableto
damageandshallremovesameatcompl etionandmakegoodal | surfaces
disturbed.Heshallal soprovidespacef orstorageaccommodati onwhich
SubContractorsmaywi shtoerectforthemselves.

SPACEFORSTORAGESHEDSANDSI

TEOFFICES

Thesitei snotdevel oped,sospacef orsiteoffi cesandstorage
accommodati on,asdescribedabove,willbeunlimited.

TheContractorshallincludei nhisratesthecostof al necessarytemporar
erection,dismantlingandre-erectionof siteoffi cesandstorageshedsmadg
necessarybytherestrictednatureof thesite.

ITEM

ITEM

ITEM

1,000,000.00

200,000.00

1,000,000.00

200,000.00

TOTALCARRIEDFORWARDTOBILLCOLLECTIONSHEET

1,200,000.00
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Y
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29

31

32

SANITATIONOFTHEWORKS

TheContractorshallincludei nhisratesthecostof providingthenecessary
latrinesforthelabourempl oyedonthe works,includinglabouremployedby
SubContractors,tothesatisfactionof theHealthandM edical Authorities
andformaintai ningthesamei nathoroughlycleanandsanitarycondition
andpayingallconservancyfees.

TheContractorshallincludei nhisratesthecostof removingthesaid
latrinesandl eavingthegroundcl eanandfreefrompollutionupon
compl eti ontothesati sfactionof theHealthandM edical Authorities.

PROVISIONFOR WORKM ENTOBEHOUSEDONSITE

Labourersmaybehousedonthesite. Thecostof transportinglabourtoand

fromthesiteor el sewherewillbedeemedtobeincludedinthetender.

HOARDING

TheContractorshallallowforprovidingandclearingawayoncompl etion
suchhoarding,fencing,gatesetc.asmayberequiredforthesecurityof the
site,andasinstructedbytheProjectM anagertopreventaccesstothesite
bythepublic. Theexactl ocationandtypeof theseitemsaretobeagreed
withtheProj ectManagerandnegotiatedwiththel ocal Authoritybythe
Contractorwhowillal soberesponsibl ef orpayi nganyfeesor taxestothe
Local Authorityinrespectof thehoarding,fencingor gatesandproviding
anydrawingsnecessaryforapproval.

TheContractorshallallowforthoroughlymaintainingthehoardingand
gatesthroughouttheContractandcl earingawayandmakinggood
disturbedgroundoncompl eti on.Allmaterial sarisingwillremainthe
propertyof theContractorandheshoul dallowcreditagainstthis accordingly.

DEMOLITION

TheContractorshallallowfordemolitionof existingstructuresandcarting
awayall thearrisingaswillbedirectedbytheengineer.

TRADENAMES

W heretradenamesormanuf acturers'catal oguenumbersarementionedin
theseBillsof Quantities,thereferencei sintendedasaguidetothetypeof articleor
qualityof materialsrequired. TheContractormayuseanyarticle
ormaterialequalintypeor qualitytothoseherei ndescribedsubjecttothe
priorapproval of theProjectM anagerandathi sabsol utediscreti on. The onwersof
proofastoequivalentqual itywillrestwiththeContractor,whose tender
willbedeemedtoincludeforthemakesdescribedherein.

ITEM

ITEM

ITEM

600,000.00

1,000,000.00

600,000.00

1,000,000.00

TOTALCARRIEDFORWARDTOBILLCOLLECTIONSHEET

1,600,000.00




TITLE:PROPOSEDHOMABAY COUNTYTEACHINGANDREFERALHOSPITAL-

BILLNo.1
ACCIDENT& EMERGENCY, CASUALTY AND OUT °
PATIENT DEPARTMENTS
ITEM DESCRIPTION UNIT | QUANTIT RATE AMOUN
No. Y T
33 REMOVALOFPLANT,RUBBISHETC
A TheContractormustincludeinhisratesthecostof forremovingand clearingawayall

plant,rubbishandunusedmaterial s,andleavingthe whole of thesiteof the
worksinacl eanandtidystateatcompl etiontothe sati sfacti onof

theProjectM anager.Hemustal soallowforremovingall

rubbishanddi rtfromthesiteasi taccumul atesduri ngtheperformanceof theContract.

DEDUCTIONFROMMONEYDUETOTHECONTRACTOR

TheProjectManagershal Ibeentitl edtodeductanymonieswhi chthe

B Contractorshallbeliabl etopayundertheContracttotheEmpl oyerfrom
anysumwhi chmaybecomepayabl etotheContractorhereunderandthe
ProjectM anageri ni ssuinghi sCertifi catesasprovidedinClause34of the
Scheduleof Conditionsshallhaveregardtoanysumsochargeabl etothe
Contractor.Providedal waysthatthi sprovis onshal I notaffectanyother
remedybyactionatlawor otherwisetowhichtheEmployermaybeentitied
fortherecoveryof suchmonies.

WORKS TOBEDELIVEREDUPCL EAN

Oncompletionof theContract,thesiteandthe worksshallbeclearedof all
¢ plant,scaffol ding, rubbi shandunusedmaterial sandshal Ibedeliveredup
cleanandinperfectconditi onineveryrespecttothesatisfactionof the
ProjectM anager.Parti cul arattenti oni stobepai dtol eavingallwindows
andfloorscleanandremovingall paintandcementstains.

APPROVAL OFPROJECTM ANAGERFOREMPLOYMENTOFSUB
36 CONTRACTORS

TheContractorwillberequiredtoobtai ntheapproval of theProject
D ManagerinwritingbeforeEmpl oyinganyof hisownSubContractorsforany
portionof the work.

TOTALCARRIEDFORWARDTOBILLCOLLECTIONSHEET




TITLE:PROPOSEDHOMABAY COUNTYTEACHINGANDREFERALHOSPITAL-

BILLNo.1
ACCIDENT& EMERGENCY, CASUALTY AND OUT
PATIENT DEPARTMENTS
ITEM DESCRIPTION UNIT | QUANTIT RATE AMOUN
No. Y T
37 DISPOSALOFWATER
A Allowforkeepingtheexcavati onsand worksfreefromallwater,including
springandrunningwater,bypumpingor othermeansasrequired.
38 WHITEANTS
B Allowfordestroyinganywhiteants’nestsfoundinthevicinityof the
buildings,destroyingQueenAnts,depositingcyanidelumpsinholesand
tunnelsandfillingwithhardcoreandmurramwel [rammedandseal ed.
39 PERFORM ANCEGUARANTEE
TheContractortoallowfortheprovisionof aPerformanceguaranteeeither
c fromareputablebankorinsurancecompanyunderK enyanL aw.
40 INSURANCE
D Allowfortheprovisionof Insurancefor
the works,plantandmaterial
E F DittoforEquipment
G Dittoforotherproperty
Dittobutagai nstaccidentsor personal
41 injuryor deathtoworkmenandthirdparty
E OPERATIONEXPENSESINPM OFFICE
Allowasumof FourMillion
Shillings(K shs.4,000,000)f ormiscell aneousexpenses
comprisingstati onery,officeconsumablesincluding
photographprocessingandotherchargeswheneverdirectedb
ytheProjectManager. ITEM 1,500,000.00 1,500,000.00
42
SAMPLESOFMATERIALTESTS
TheContractorinhispricingshallallowfor
submissionof samplesforrequisitetests
torelevantauthoritiesasdi rectedbythe 500,000.00 500,000.00
ProjectManager ITEM
TOTALCARRIEDFORWARDTOBILLCOLLECTIONSHEET 2,000,000.00




TITLE:PROPOSEDHOMABAY COUNTYTEACHINGANDREFERALHOSPI TAL— BILLNoOL
ACCIDENT& EMERGENCY, CASUALTY '
AND OUT PATIENT DEPARTMENTS
ITEM DESCRIPTION UNIT | QUANTIT RAT AMOUNT
No. Y E K Shscts
Bill No. 1 COLLECTION: PRELIMINARIES
7,000,000.00 +
TOTALBROUGHTFORWARDFROM PAGE120
TOTALBROUGHTFORWARDFROM PAGE121 1,500,000.00 +
TOTALBROUGHTFORWARDFROM PAGE124 1,100,000.00 +
TOTALBROUGHTFORWARDFROM PAGE125 1,200,000.00 +
TOTALBROUGHTFORWARDFROM PAGE 126 1.600,000.00 +
TOTALBROUGHTFORWARDFROM PAGE128 2,000,000.00 +

TOTALBROUGHTFORWARDFROMPAGE117
TOTALBROUGHTFORWARDFROMPAGE118
TOTALBROUGHTFORWARDFROMPAGE119
TOTALBROUGHTFORWARDFROM PAGE122
TOTALBROUGHTFORWARDFROMPAGE123

TOTALBROUGHTFORWARDFROMPAGE127

TOTALCARRIEDTOGRANDSUMMARY 14,400,000




TITLE:PROPOSEDHOMABAYCOUNTYTEACHINGANDREFERALHOSPITAL-

ACCIDENT& EMERGENCY, CASUALTY AND OUT BILL No.2
PATIENT DEPARTMENTSDEPARTMENT
I'TEM DESCRIPTION UNIT|] QUANTIT RATE AMOUNT
No. Y K Shscts
SUB-STRUCTURES
01 |SiteClearance
Clearsiteoffalltrees(lessthan500mmdiameter),
A bushes,shrubsincludingstubsremoval ,girthandcarting away.
' SM 1,570
Strippingoftopsoiloversite(34mby52m) average
250mmdeeptoremovevegetabl esoil load,wheeland cartaway
B EQUNDATIONEXCAVATION
SM 1,570
02
Excavatestartingfromstri ppedlevel a600mmwide
foundati ontrenchtoanaveragedepthof 1500mm(1.5m)
A fromreduced|eveltobeapprovedby siteEngineer
CM 541
Excavatestartingfromstrippedlevel a1500X 1500mm
widecolumnbasestoanaveragedepthof1500mm(1.5m)
fromreduced|eveltobeapprovedby siteEngineer
CM 223
Allowforplunkingandstruttingtosi desof columnbasses
andstripfooting
Allowfordewatering
BC ITEM !
ITEM 1
DE ExtraoverexcavationforexcavatinginRockCl assl
Excavatestartingfromstripped| evel acolumnbase
foundati onasperfoundationlayout toanaveragedepthof
3000mm(3.0m)innormal soiltobeapprovedbysite
FG Engineer
Supply300mmhardcoreand handpackcompactedwith
waterandpreparetoreceiveblinding(m.s)in basement CM 50
Hi floorasdirectedonsite-by-site Engineer
Supplyallmaterial sandcast50mmconcreteforblinding SM 1,300
concreteratiol:4:8instripandbases
Returnfillinandramexcavatedmaterial around SM 509
foundati onsandcartawaysurplusmaterial sasdirectedby
Engineeronsite
Supplyandlay50mmthickmurramblindingwell CM 764
compactedtorecei vefloorbed(m.s)
SM 1,300

TOTALCARRIEDFORWARD TOBILL COLLECTIONSHEET




03

04

CONCRETEINSUBSTRUCTUREVibrated
Supplyall material sandcast150mmthickfloorslab
Supplyall material sandcast200mmithi ckstripfoundation footing.

I ncol umnbasessi ze1500x1500x400mmithi ck
Incolumnsbel owgroundl evel size400x400mm

Supplyall material sandcast450mmthickgradebeam

SAWNFORMWORK
Supplyandfix formworkforsi desof stubcolumnsand

gradebeams

Premi se200cc" oranyotherequal andapprovedanti-
termitetreatmentappliedaspermanufactures

CM

CM

CM

CM

CM

264

73

59

12

37.2

510

1,424

TOTALCARRIEDFORWARD TOBILL COLLECTIONSHEET




06 |DPMANDDPC

500mmgaugepol ythenedampproof membranewith

A |150mm(Min)endandsidelaps SM
3plyhessianbasedbituminousfel tdampproofcour se
beddedonmortarincludingleveling: -

5 Supplyandfix200mmwidedamp-proof courseunder

walls. SM

07 |RELNFORCEMENT

SupplyandfixonelayerB.R.Cref.No.A142fabric
reinforcementwith150mmendlapstyi ngwireandspacer
bl ockswei ghing2.22kg/sm(measurednett,allowforl aps) SM

Supplyandfix stripsteelreinforcementD12@200c/cround
D barstoB.s4449includingall cuttingtosi ze,bindingwire
andspacerbl ocksinstri ptobepl acedaccordingtothe

structural drawingsprovidedorasadvisedby siteEngineer KG
E |Ditto8D16bothwaystocolumnbases KG
F  |Ditto8D20colums KG
G Ditto8D20beams KG
H DittoD8tobeamsandcolumns(doubl e) KG
og |BElinths
| Supplyandfix500x12mmithickrenderingincementsand mortarl:4

Prepareandapply3coatshl ackbituminouspaint M
J SM

1,424

400

1,424

3,700
4,837
3,913

12,500

2,262

100

100

TOTALCARRIEDFORWARD TOBILL COLLECTIONSHEET



mailto:D12@200c

SUB-STRUCTURE COLLECTION

BROUGHTFORWARDFROMPAGE92
BROUGHTFORWARDFROMPAGE93

BROUGHTFORWARDFROMPAGE9%4

TOTALSUB-STRUCTURES CARRIED TOBILL SUMMARY




09

SUPERSTRUCTURE

WALLING

200mmthi cknatural machinedressedstonegradel(Njiruquarrystone)
walling i ncement mortar 1:4withand includinghoop-
ironafterevery2ndalternatecourse

150mmthi cknatural machinedressedstonegradel(Njiruquarrystone)
walling i ncement mortar1:4withand includinghoop-
ironafterevery2ndalternatecourse

2,960

430

TOTAL WALLING CARRIEDFORWARD TOBILL SUMMARY




10

12

R

S

CONCRETEWORK
VibratedReinforcedConcretemix1:2:4

Supplyall material sandcastringbeams& Lintol sasper
structuraldesigndrawings

Supplyallmaterial sandcastcol umnsasperstructural
designdrawingsattachedworktobeapprovedbyEngineer

Supplyall material sandcast150mmthicksl abandsun-
breakersasperstructural desi gndrawingsattachedwork
tobeapprovedbyEngineer.

Instairs
Inramp

Inliftshaft
SAWNFORMWORIK

Supplyandfix formworkforsidesofcolumns

Supplyandfix formworkforSidesandsoffitesof
ringbeams

Supplyandfix formworkforSoffitesof suspendeds ab. Supplyandfix

formworkforSurfacesofrisers150mmhigh

Supplyandfix formworkforSurfacesofrisers150mmhigh

REINFORCEMENT
Supplyandfix

steelreinforcementroundbarstoB.s4449includingal | cuttingtosi ze, bi

ndingwireandspacerbl ocksinstri ptobepl acedaccordingtothestructur

adrawingsprovidedorasadvisedby siteEngineer

D20tocolumns
DittoD20tobeams
D8tobeamsandcolumns(doubl e)
D10toslab

D12tostairs
D10toliftshaft
D25toramp

D16towindbrakers

CM

CM

CM

CM

CM

CM

LM

KG

KG

KG

KG

KG

KG

KG

KG

201

185

934
45
101

51

1,267

2,480

5,225

324

340

25,428

52,735

17,770

64,120

13,320

17,155

17,000

4,400

TOTALCONCRETE WORKS CARRIEDFORWARD TOBILL SUMMARY




EINISHES

13 |ELOORFEINISHES

Supplyallmaterial sandscreed25mmthickcementsand
screedl: 2steel backingtorecei vefl oortiles (m.s) SM

Supplyandfix8mmthi ck,600x600mmcol orednonslip
floor" SAJ& RAK "tilesoranyotherequal andapproved
withappropriategrout.ContractortoincludecostforPV C cornerstrip

Supplyandfix8mmthi ck,600x300mmcol oredwalItiles
"SAJ& RAK "tilesoranyotherequal andapprovedwith
c appropriategrout.ContractortoincludecostforPV C cornerstrip

WALLS

Supplyallmaterial sandscreed15mmthickcementsand
plasteroninternalandexternalwall sandceiling

Supply,prepareandapply3coatssmoothvel vetemul sion SM
paintas'crown" oranyotherequal andapprovedpaintto
gypsumceiling

6,225

5,007

585

14,300

14,300

TOTALCARRIEDFORWARD TOBILL COLLECTIONSHEET




Staircase

A Approvedcol ouredtexturednon-slipceramictilessize600
x600x10mmifixedincementonfl oorbacking LM

B |Dittobutonlanding SM

c Approvednon-slipceramictil essize600x600x 10fixedin
cementonrisers150mmhigh LM

D ]Colouredscreedtilesinwallstring
maxi mumwidth230mmtofoll ow
profileoftreadsandrisers
withcovedinternalangl eatjunction
withrisers& treadswithroundedtop LM

E Labour& materialformakinggood
screedpavingaroundendof
balusters(m/s) ITEM

F Extraoverforcarborundumnon-slip
insertonscreed(m/s) LM

Gaugedplaster(1:1:6)

G 12mmthickgaugedplasterapplied
tosoffittesof staircase SM

H Prepareandapply3coatsoffirstgradeplastic
emulsionpaintonpl asteredsurfacesinternally SM

106

52

26

425

216

216

TOTALCARRIEDFORWARD TOBILL COLLECTIONSHEET




Handrailing

A 50mmdiameterchromated C.H.Ssteel
handrailfixedto100mmthickconcrete
wall(m/s)withapprovedmetallugs
andbracketscompl etewith1000mmhighbal usters
spaced@150mmc/casperdetail drawing LM

B Dittobuttobal conies,skyopeningsandroofrail s
1000mmuhighbal usters(m/s)asperdrawings LM

C 150mmdia.,4mmthickchromatedsteel C.H.S.
decorativecolumn brackets,
oneendfishtailed& casteding ab

asperthedrawingdetails LM

120

373

18

TOTALCARRIEDFORWARD TOBILL COLLECTIONSHEET




FINISHESCOLLECTION

BROUGHTFORWARDFROMPAGE98
BROUGHTFORWARDFROMPAGE99

BROUGHTFORWARDFROMPAGE100

TOTAL FLOOR FINISHES CARRIED TOBILL SUMMARY




OPENINGS

20
Doubl€el eafdoorssizel,800x2400mm

A NO
Singleleafdoorssizel,100x2400mm

C NO
SteelGrilldoorssizel,100x2400mminstairs

D NO
Painting

Prepareandapplyundercoatand3coat sof
E glossoilpainttogrilldoors

24

175

40

1,260

TOTALCARRIEDFORWARD TOBILL COLLECTIONSHEET




COLLECTION

BROUGHTFORWARDFROMPAGELOZ. ..ottt

TOTALDOORS CARRIED TOBILL SUMMARY




21  WINDOWS
Supply& fixthefol lowingpurposemadeA | uminiumcasementwindow

fabri catedfromstandardsecti onscompl etewithframes,mul lionsandtr
ansomesincludingal  necessaryl ocking& hangingaccessories,oncesh
opprimedbeforedeliverytositeasperschedul e(allheavyduty)

Size7400x17000mm
Size7600x5000mm
Size7600x6250mm
Size7400x1400mm
Size5450x5000mm
Size3200x15000mm
Size5450x4450mm
A [|Sze5450x2000mm
Size1000x2000mm
Size4400x2000mm
Size5500x2000mm
Size1800x2000mm
Size4500x750mm
Size3500x750mm
Size1200x2000mm
Size3150x2000mm
Size18000x2700mm
Size6400x5800mm

Size6400x9000mm

Glazing
5mmthickobscuresheetglass
panesfixedtometal casement

D windowswithandincludingputty

NO

NO

NO

NO

NO

NO

NO

NO

NO

NO

NO

NO

NO

NO

NO

NO

NO

NO

NO

10
10
10
10
10
10
10

10

1,277

TOTAL WINDOW CARRIED TOBILL SUMMARY




BILLSUMMARY

SUB-STRUCTURES B/F FROM PG95

WALLINGB/F FROMPAGE 96

CONCRETE WORKSB/F FROMPAGE 97

FINISHES B/F FROMPAGE 98

DOORSB/F FROMPG102

WINDOWS B/FFROMPG104

TOTAL FOR BUILDING WORKS CARRIED TOMAINSUMMARY




10 |IMECHANICAL AND PLUMBINGWORK

Supply,deliverandinstal tubingandfittingsasdescribed
andshownonthedrawing.Biddersmustallowforjointings,
clippings,couplingetcnecessaryfortheproperand

sati sfactoryfuntioningofthesystemwhenpricingThefoll owinginPN2Q
PPRCconformingtothecurrent
EuropeanstandardsforPPRinstall ationsandtothe
Engineersapproval ,pi pej oi ntingshal lbebypol yfusionor
useofel ectriccoupling.Ratesmustallowforal | metal/plastic
threadedadoptorswhererequiredforthe
connectionofsanittaryfixturesjointssuportraceways,
isolatingsheaths, el asticmaterial s,expansionarmsand
bends,crossoversetc.

SupplyandfixwashdownW .Csuiteinwhitevitreouschina
materialandcl osecoupl edROCA of spai n, Twyfordsof

A UK ,andDuravitof Germanyorequival entandapproved
Thesuitetobecompl etewithW.CbowlwitheitherSorP
trapconnectorwithrubberseal NO 80

Supplyandfix handwashbasincountertopforfixingin
vanitytoporcountersunk,inwhitevitreouschinamaterial
ROCA SpainTwyfordsof UK ,Duravitof Germanyor
equival entandapprovedcompl etewith1taphol eandpop
upwastehol e.Counterfinishedwithpolishedgranitotiles. NO 92

Supplyandfix urinal bowls,inwhitevitreouschinamaterial
C ROCA SpainTwyfordsof UK ,Duravitof Germanyor
equival entandapprovedcompl etewith1taphol eandpop
upwastehol e.Counterfinishedwithpolishedgranitotiles. NO 50

D Wastebinsi ze1200x400x1200mm NO 40

Supplyandfixtoiletrollhol derssemirecessedROCA
E DOBLA, Twyfords,Duravit,orArmitageinwhitevitreous china

NO 80
Supplyandfix floortrapsinthebathroom,withPV C

gratingtocover

NO 100
PPRpipesandfittingsfrom(2"mainpipe)toall  supply pointsat
handwashbasins,showerheads, sinkstaps includingbends-
G  [fittings
ITEM 1
AllneccessaryPV Chighdensitywastepipeincluding
H 90degreebendandotherfittingsfromgallery(provisiona).
ITEM 1
Supplyandfixtapsforwaterpoints
No. 20

TOTALMECHANICAL WORKS CARRIEDFORWARD TOBILL SUMMARY




: SonalSums

IPRIME COSTS:
The following provisional items are to be measured on

compl etion of the works and priced in accordance with

|rates contained in these Bills of Quantities or pro-rata
[thereto or deducted in whole if not required.

Contingencies; One Million Shillings (Kshs. 10,000,000/=) only

Allowaprovisional sumof Sevenmillion(K es.4,000,000)for
ProjectM anagementExpenses.

|PROVISIONAL SUMS
Allowa provisionalsumforSupplyandinstallationof 2N O

Elevators (Liftsywith all there accessoriesasshallbe
approved bythe engineer.

Allow for profit (%)
Allow for Attendance

Allowaprovisiona sumofFourteen Million shillings (Kshs.
14,000,000) forinstallationsof extra mechanical serviced including
water and oxygen reticulation, firefighting equipment, A/C and
CCTV networking and any other relevant structured cabling as will
be provided for in the shop drawings to be handled by a nominated
mechanical services sub-contractor.

Allow for profit (%)
Allow for Attendance

AllowaprovisionalsumofSix million(Kes.6,000,000)for

install ationsandconnecti onof El ectricalworksas will be provided
for in the shop drawings to be handled by a nominated Electrical
services sub-contractor

Allow for profit (%)
Allow for Attendance

Allowaprovisional sumofFive million(Ksh. 5,000,000)for
epoxyflooringliquidworksusi ngthemanual asdirected
bytheengineer.

Allowaprovisional sumofFivemillion(K es.5,000,000)for
externaworksincluding entry drive way on carbro finish
connecting to the main car park and associated drainage works.

Item.

Item.

Item

Item

Item

Item

Item

6,600,000.00

10,000,000.00

4,000,000.00

13,200,000.00

14,000,000.00

6,000,000.00

5,000,000.00

5,000,000.00

TOTAL FOR PRIME COSTS AND PROVISIONALSUMCARRIED TOBILL SUMMARY

57,000,000.00




Bill No. 2SUMMARYSHEET

TOTAL FOR BUILDINGWORKS
TOTAL FOR MECHANICAL

WORKS

TOTAL FOR THE CONSTRUCTION HOMABAY COUNTY TEACHING AND
REFERALHOSPITAL-ACCIDENT& EMERGENCY, CASUALTY AND OUT PATIENT
DEPARTMENTS BLOCK.




TITLE:PROPOSEDHOMABAYCOUNTYTEACHINGANDREFERAL GRANDSUMM ARY
HOSPITAL—- ACCIDENT& EMERGENCY, CASUALTY
AND OUT PATIENT DEPARTMENTS

ITEM No. DESCRIPTION UNIT QUANTITY RATE AM OUNT Kshscts

GRANDSUMMARY

BILLNo.1-PRELIMINARIESANDGENERAL CONDITIONS 14,400,000.00 +

BILLNO0.2-CONSTRUCTIONWORKS...ccttieiiiieiiierneienen

BILL No. 3-PRIME COSTSAND PROVISIONAL SUMS...... 57,000,000.00+

Nl O L e

ALLOWFORI6% VAT .c.ciiiiiiiiiiiii ittt cneecenen e,

GRANDTOTALCARRIEDTOFORMOFTENDER..........cccc....

Amount in Words.




SECTION VI - SPECIFICATIONS




SECTION VII - DRAWINGS

NoteA list of drawings should be inserted here. The actual drawings including Site plans should be annexed in a
separate bookl et.

TR
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PART |l - THE CONDITIONS OF
CONTRACT AND CONTRACT



SECTION VIII - GENERAL CONDITIONS OF CONTRACT (GCC)

[Name of Procuring Entity]
[Name of Contract]

[ArchitectNameandAddress]

General Conditions of Contract

1 GENERALPROVISIONS

11 Definitions

InthisContract,exceptwherecontextotherwiserequires,thef ol owingtermsshal | bei nter pretedasindicatedbelow.  Words
indicating persons or parties include corporations and other legal entities, except where the context requires
otherwise.

“Accepted Contract Amount” means the amount accepted in the Letter of Acceptance for the execution and
completion of the Works and the remedying of any defects.

“Base Date” means a date 30 day prior to the submission of tenders.
“BillofQuantities” meansthepri cedandcompl etedBill of Quantitiesf ormingpartofthetender.
“CompletionDate”meansthedateof compl etionoftheWorksascertifiedbytheEngineer.

“ContractPrice”meansthepricedefinedinthecontractandthereafterasadjustedinaccordancewiththeprovisions of
theContract.

“Contract” means the agreement entered into between the Procuring Entity and the Contractor as recorded in the
Agreement Form and signed by the parties including all attachments and appendices thereto and all documents
incorporated by reference therein to execute, complete, and maintain the Works.

“Contractor's Documents” means the calculations, computer programs and other software, progress reports,
drawings, manuals, models and other documents of atechnical nature (if any) supplied by the Contractor under the
Contract.

“Contractor'sEquipment”meansal lapparatus,machinery,vehi clesandotherthi ngsrequiredf ortheexecuti onand
completion of the Works and the remedying of any defects. However, Contractor's Equipment excludes Temporary
Works,ProcuringEntity'sEqui pment(ifany),Plant,M aterial sasndanyotherthi ngsi ntendedtof ormorformingpartof
thePermanentWorks.

“Contractor'sPersonnel”meanstheContractor'sRepresentativeandal | personnel whomtheContractorutilizeson
Site,whomayincludethestaff,|aborandotherempl oyeesoftheContractorandof eachSubcontractor;andanyother
personnel assi stingtheContractorintheexecutionoftheWorks.

“Contractor'sRepresentative” meansthepersonnamedbytheContractori ntheContractorappoi ntedfromtimeto
timebytheContractorwhoactsonbehal foftheContractor.

“Contractor” means the person(s) named as contractor in the Form of Tender accepted by the Procuring Entity.

“Cost” means expenditure reasonably incurred (or to be incurred) by the Contractor, whether on or off the Site,
including overhead and similar charges, but does not include profit.

“Day” means a calendar day and “year” means 365 days.

“Dayworks” means Work inputs subject to payment on atime basis for labour and the associated materials and plant.



“Defect” means any part of the Works not completed in accordance with the Contract.
“Defects Liability Certificate” means the certificate issued by Architect upon correction of defects by the Contractor.

“Defects Liability Period” means the period named in the Special Conditions of Contract and calculated from the
Completion Date, within which the contractor isliable for any defects that may develop in the handed over works.

“DefectsNotificationPeriod”meanstheperiodfornotifyingdefectsintheWorks oraSection(asthecasemaybe)
underSub-

Clausel1.1] Compl etionof Outstandi ngWorkandRemedyingDefects] ,whi chextendsovertheday sstatedi ntheSpecial Con
ditionsof Contract.

“Drawings”meansthedrawingsoftheWorks,asincludedintheContract,andanyadditionalandmodifieddrawings
issuedby(oronbehalfof)theProcuringEntityinaccordancewiththeContract.

“Final Payment Certificate” means the payment certificate issued under Sub-Clause 14.13 [Issue of Final Payment
Certificate].

“FinalStatement”meansthestatementdefinedinSub-Clause14.11[ ApplicationforFinalPaymentCertificate].
“ForceMajeure”isdefinedinClause19[ForceMajeure].

“Foreign Currency” means a currency of another country (not Kenya) in which part (or all) of the Contract Priceis
payable, but not the Local Currency.

“Goods” means Contractor's Equipment, Materials, Plant and Temporary Works, or any of them as appropriate.

“Interim Payment Certificate” means a payment certificate issued under Clause 14 [Contract Price and Payment],
other than the Final Payment Certificate.

“Laws” means all national legislation, statutes, ordinances, and regulations and by-laws of any legally constituted
public authority.

“Letter of Acceptance” meansthe letter of formal acceptance of atender, signed by Procuring Entity, including any
annexed memoranda comprising agreements between and signed by both Parties.

“Local Currency” means the currency of Kenya.

“Materials” means things of all kinds (other than Plant) intended to form or forming part of the Permanent Works,
including the supply-only materials (if any) to be supplied by the Contractor under the Contract.

“Notice of Dissatisfaction” means the notice given by either Party to the other under Sub-Clause 20.3 indicating its
dissatisfaction and intention to commence arbitration.

“SpecialConditionsofContract”meansthepagescompl etedbytheProcuringEntityentitledSpecial Conditi onsof
ContractwhichconstitutePartA oftheSpecial Conditions.

“Party” means the Procuring Entity or the Contractor, as the context requires.

“Payment Certificate” means a payment certificate issued under Clause 14 [ContractPriceandPayment].

“Performance Certificate” means the certificate issued under Sub-Clause 11.9 [Performance Certificate].
“PerformanceSecurity” meansthesecurity(orsecurities,ifany)under Sub-Clause4.2[ PerformanceSecurity].
“PermanentWorks”meansthepermanentworkstobeexecutedbytheContractorundertheContract.

“Plant” means the apparatus, machinery and other equipment intended to form or forming part of the Permanent
Works,includingvehi clespurchasedf ortheProcuringEntityandrel atingtotheconstructi onoroperati onoftheWorks.

“Procuring Entity's Equipment” means the apparatus, machinery and vehicles (if any) made available by the



ProcuringEntityfortheuseoftheContractorintheexecutionoftheWorks,asstatedintheSpecification;butdoesnot
includeP antwhichhasnotbeentakenoverbytheProcuringEntity.

“ProcuringEntity'sPersonnel”meanstheEngineer,theEngineer,theass stantsandal | otherstaff | aborandother
employees of the Architect and of the Procuring Entity; and any other personnel notified to the Contractor, by the
ProcuringEntityortheEngineer,asProcuringEntity'sPersonnel .

“Procuring Entity” means the Entity named in the Special Conditions of Contract.

“Engineer”is the personnamedintheA ppendixtoConditi onsof Contract(oranyothercompetentpersonappointed by the
Procuring Entity and notified to the Contractor, to act in replacement of the Engineer) who is responsible for
supervising the execution of the Works and administering the Contract and shall be an “Architect” or a “Quantity
Surveyor” registered under the Architects and Quantity Surveyors Act Cap 525 or an “Engineer” registered under
EngineersRegi strationA ctCap530.
“Engineer”meansthepersonappointedbytheProcuringEntitytoactastheArchitectforthepurposesoftheContract
andnamedi ntheSpeci al Conditi onsof Contract,orotherpersonappointedfromti metoti mebytheProcuringEntity
andnotifiedtotheContractor

“ProvisionalSum”meansasum(ifany)whichisspecifiedintheContractasaprovisionalsum,  for  the  executionof
anypartoftheWorksorforthesupplyof Plant,M aterial sorservicesunder Sub-Clausel3.5[ Provisiona Sums] .

“Retention Money” means the accumulated retention moneys which the Procuring Entity retains under Sub-Clause
14.3 [Application for Interim Payment Certificates] and pays under Sub-Clause 14.9 [Payment of Retention Money].

“Schedules”meansthedocument(s)entitledschedul es,compl etedbytheContractorandsubmittedwiththeFormof
Tender,asincludedi ntheContract.

“Section” means a part of the Works specified in the Special Conditions of Contract as a Section (if any)

“SiteInvestigationReports”arethosereportsthatmaybei ncl udedi nthetenderingdocumentswhi charefactualand
inter pretativeaboutthesurfaceandsub-surfaceconditionsattheSite.

“Site”meansthepl aceswherethePermanent\Worksaretobeexecuted,i ncl udingstorageandworkingareas,andto
whichPlantandMaterialsaretobedelivered,andanyotherplacesasmaybespecifiedintheContractasformingpartof theSite.

“Specification” means the document entitled specification, as included in the Contract, and any additions and
modifications to the specification in accordance with the Contract. Such document specifies the Works.

“Start Date” or “Commencement Date”is the latest date when the Contractor shall commence execution of the
Works. It does not necessarily coincide with the Site possession date(s).

“Statement”meansastatementsubmittedbytheContractoraspartof anapplication,under Clausel4| ContractPrice
andPayment], for a paymentcertificate.

“Subcontractor” means any person named in the Contract as a subcontractor, or any person appointed as a
subcontractor, for a part of the Works.

“Taking-Over Certificate” means a certificate issued under Clause 10 [Procuring Entity's Taking Over].

“TemporaryWorks”meansalltemporaryworksofeverykind(otherthanContractor'sEqui pment)requiredonSite for the
executionandcompl etionofthePermanentWorksandtheremedyingofanydefects.

“Temporaryworks”meansworksdesigned,constructed,install ed,andremovedbytheContractorwhichareneeded
forconstructionorinstallationoftheWorks.

“Tender”’meanstheFormof Tenderandal | otherdocumentswhichtheContractorsubmittedwiththeFormof Tender,
asincludedintheContract.

“Tests after Completion” means the tests (if any) which are specified in the Contract and which are carried out in



accordance with the Specification after the Works or a Section (as the case may be) are taken over by the Procuring
Entity.

“TestsonCompletion” meansthetestswhicharespecifiedintheContractoragreedbybothParti esorinstructedasa
V ariation,andwhicharecarriedoutunderCl ause9|[ TestsonCompl eti on] bef oretheWorksoraSection(as the case
maybe)aretakenoverbytheProcuringEntity.

“Time for Completion” means the time for completing the Works or a Section (as the case may be) as stated in the
Special Conditions of Contract (with any extension calculated from the Commencement Date.

“Unforeseeable” means not reasonably foreseeable by an experienced contractor by the Base Date.

“Variation”meansanychangetotheWorks,whichisi nstructedorapprovedasavariationunderClausel3[Variations
andAdjustments).

“Works” means the items the Procuring Entity requires the Contractor to undertake as defined in the Appendix to
Conditionsof Contract.“Works”mayal someanthePermanentWorksandtheT emporaryWorks,oreitherofthemas

appropriate.
12 Interpretation

In the Contract, except where the context requires otherwise:

a)  Wordsindicatingonegenderincludeallgenders;

b) wordsindicating the singular also include the plural and words indicating the plural aso include the
singular;

C) provisions including the word “agree”, “agreed” or “agreement” require the agreement to be recorded in
writing;

d) “written” or “in writing” means hand-written, type-written, printed or electronically made, and resulting
inapermanentrecord;and

The marginal words and other headings shall not be taken into consideration in the interpretation of these
Conditions.

1.3 Communications
131 WherevertheseConditionsprovideforthegivingorissuingofapprovals,certificates,consents,determinations,
notices,requestsanddi scharges,thesecommuni cationsshal lbe:
a) Inwritinganddeliveredbyhand(againstrecei pt),sentbymailorcourier,or transmitted using any of
theagreedsy stemsof el ectroni ctransmi ssi onasstatedi ntheSpeci al Conditi onsof Contract;and
b) delivered,sentortransmittedtotheaddressforthereci pient'scommuni cationsasstated inthe
Special Conditionsof Contract.However:

i) if the recipient gives notice of another address, communications shall thereafter be delivered
accordingly;and

ii) if the recipient has not stated otherwise when requesting an approval or consent, it may be sent to the
addressfromwhi chtherequestwasi ssued.

132 Approvals, certificates, consents and determinations shall not be unreasonably withheld or delayed. When a
certificateisissuedtoaParty thecertifiershallsendacopytotheotherParty.\Whenanoti cei s ssuedtoaParty,
bytheotherPartyortheEngineer,acopyshal | besenttotheA rchitectortheotherParty,as the casemaybe.

14 Law andLanguage

141 TheContractshallbegovernedbythel awsofK enya.

142  TherulinglanguageoftheContractshal lbeEnglish.

15 Priorityof Documents

The documents forming the Contract are to be taken as mutually explanatory of one another. For the purposes of
interpretation, the priority of the documents shall be in accordance with the following sequence:
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a)  TheContractAgreement,

b)  Theletterof Acceptance,

c)  TheSpecia Conditions—PartA,

d)  theSpecial Conditions-PartB

e)  theGenera Conditionsof Contract

f) theFormofTender,

g)  theSpecificationsandBillsofQuantities

h)  the Drawings,and

1) theSchedul esandanyotherdocumentsformingpartoftheContract.

[fanambiguityordiscrepancyisfoundinthedocuments,the Architectshallissueanynecessaryclarificationor
instruction.

ContractAgreement

The Parties shall enter into a Contract Agreement within 14 days after the Contractor receives the Contract
Agreement,unl esstheSpeci al Conditi onsestabli shotherwi se. TheContractA greementshal | bebaseduponthe
formannexedtotheSpecia Conditions. Thecostsof stampdutiesandsi milarcharges(ifany)imposedbylawin
connectionwithentryintotheContract A greementshal | bebornebytheProcuringEntity.

Assignment

The Contractor shall not assign the whole or any part of the Contract or any benefit or interest in or under the
Contract. However, the contractor:

a  Mayassignthewhol eoranypartwiththepriorconsentoftheProcuringEntity,and
b)  may,assecurityinfavorofabankorfinancialinstitution,assignitsrighttomoneysdue,ortobecomedue,
undertheContract.

Car eandSupplyof Documents

TheSpecificationsandDrawingsshallbeinthecustodyandcareoftheProcuring Entity.Unlessotherwisestated in the
Contract, two copies of the Contract and of each subsequent Drawings and Bills of Quantities shall be
suppliedtotheContractor,whomaymakeorrequestfurthercopiesatthecostoftheContractor.

EachoftheContractor'sDocumentsshal | bei nthecustodyandcareoftheContractor,unlessanduntiltakenover
bytheProcuringEntity.Unl essotherwisestatedi ntheContract,theContractorshal | suppl ytotheArchitecttwo
copi esofeachoftheContractor'sDocuments.

The Contractor shall keep, on the Site, a copy of the Contract, publications named in the Specification, the
Contractor's Documents (if any), the Drawings and Variations and other communications given under the
Contract. TheProcuringEntity'sPersonnel shal | havetherightof accesstoal Ithesedocumentsatal I reasonabl e times.

IfaPartybecomesawareofanerrorordefectinadocumentwhi chwaspreparedf oruse nexecutingtheWorks,
thePartyshall promptlygivenoticetotheotherPartyof sucherrorordefect.

Timelyprovisionof Drawingsor I nstructions

TheContractorshal | givenoticetotheArchitectwhenevertheWorksarelikel ytobedel ayedordi sruptedifany
necessary drawing or instruction is not issued to the Contractor within a particular time, which shall be
reasonabl e. Thenati ceshallincludedetail softhenecessarydrawingorinstruction,detail sofwhyandbywhen
itshouldbeissued, and the natureandamountofthedel ayordisruptionlikel ytobesufferedifitislate.

If the Contractor suffers delay and/or incurs Cost as a result of a failure of the Architect to issue the notified
drawingorinstructionwithinatimewhichisreasonableandisspecifiedinthenoticewithsupportingdetails,the
Contractor shall give a further notice to the Architect and shall be entitled subject to Sub-Clause 20.1
[ Contractor'sClaimg]to:

a)  anextension of timefor any such delay, if completion isor will be delayed, under Sub-Clause 8.4
[Extensionof TimeforCompl etion] ,and
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b)  paymentofanyotherassociatedcostsaccrued,whichshallbeincludedi ntheContractPrice.

After receiving this further notice, the Architect shall proceed in accordance with Sub-Clause 3.5
[ Determinati ons] toagreeordeterminethesematters.

However, if and to the extent that the Architect failure was caused by any error or delay by the Contractor,
includinganerrorin,ordel ayinthesubmissionof ,anyoftheContractor'sD ocuments,theContractorshal Inot
beentitl edtosuchextens onoftime,orcostsaccrued.

ProcuringEntity' sUseof Contractor'sDocuments

AsagreedbetweentheParti es,theContractorshal I retai nthecopyri ghtandotherintel ectual propertyrightsin
theContractor'sDocumentsandotherdesi gndocumentsmadeby(oronbehal fof)theContractor.

The Contractor shall be deemed (by signing the Contract) to give to the Procuring Entity a non-terminable
transferable non-exclusive royalty-free license to copy, use and communicate the Contractor's Documents,
includingmakingandusingmodificationsofthem. Thislicenseshall:

a) apply throughout the actual or intended working life (whichever islonger) of the relevant parts of the
Works,

b) entitleanypersoninproperpossessi onoftherel evantpartoftheWorkstocopy,useandcommunicatethe
Contractor's Documents for the purposes of completing, operating, maintaining, altering, adjusting,
repai ringanddemolishingtheWorks,and

c) in the caseof Contractor'sDocumentswhicharei nthef ormofcomputerprogramsandothersoftware, permit
their use on any computer on the Site and other places as envisaged by the Contract, including
replacementsofanycomputerssuppliedbytheContractor.

TheContractor'sDocumentsandotherdesi gndocumentsmadeby(oronbehal fof )theContractorshalInot, without
the Contractor's consent, be used, copied or communicated to a third party by (or on behalf of) the
ProcuringEntityf orpurposesotherthanthosepermittedunder Sub-Clausel.10.2.

Contractor'sUseof ProcuringEntity'sDocuments

AsagreedbetweentheParties,theProcuringEntityshal I retai nthecopyri ghtandotherintel lectual property
rightsintheSpecification,theDrawingsandotherdocumentsmadeby(oronbehalfof)theProcuringEntity. TheCon
tractormay,athi scost,copy,use,andobtai ncommuni cati onofthesedocumentsforthepurposesof  the Contract.
They shal not, without the Procuring Entity's consent, be copied, used or communicated to a
thirdpartybytheContractor,exceptasnecessaryforthepurposesoftheContract.

ConfidentialDetails

The Contractor's and the Procuring Entity's Personnel shall ensure confidentiality at all times. The
confidentiality shall survive termination or completion of the contract. They shall disclose all such
confidential and other information as may be reasonably required in order to verify compliance with the
Contractandallowitsproperimplementation.

TheContractor'sandtheProcuringEntity'sPersonnel shallal sotreatthedetail softheContractasprivateand
confidential, except to the extent necessary to carry out their respective obligations under the Contract or to
complywithapplicabl el aws.Eachofthemshal I notpublishordiscl oseanyparti cul arsoftheWorksprepared by the
other Party without the previous agreement of the other Party. However, the Contractor shall be permitted
to disclose any publicly available information, or information otherwise required to establish his
qualificationstocompeteforotherprojects.

Compliance withL aws

TheContractorshall ,inperformingtheContract,complywithapplicabl el aws.Unl essotherwisestatedinthe
Special Conditionsof Contract:

a)  TheProcuringEntityshallhaveobtai ned(orshall obtai n)thepl anni ng,zoning,buildingpermitorsimilar
permissionforthePermanentWorks,andanyotherpermissionsdescribedintheSpecificationsashaving
been(ortobe)obtainedbytheProcuringEntity; and the  ProcuringEntityshallindemnifyandhol dthe
Contractorharml essagai nstandfromtheconsequencesof anyfail uretodoso;and
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b)  the Contractor shall give all notices, pay all taxes, duties and fees, and obtain al permits, licenses and
approvals, as required by the Laws in relation to the execution and completion of the Works and the
remedying of any defects; and the Contractor shall indemnify and hold the Procuring Entity harmless
agai nstandfromtheconsequencesofanyfail uretodoso,unl esstheContractorisimpededtoaccomplish
theseacti onsandshowsevidenceofitsdiligence.

JointandSeveralLiability

If the Contractor constitutes (under applicable Laws) a joint venture, consortium or other unincorporated
grouping of two or more persons.

a) Thesepersonsshall bedeemedtobejointlyandseverallyliabletotheProcuringEntityfortheperformance  of
the Contract;

b) these persons shall notify the Procuring Entity of their leader who shall have authority to bind the
Contractorandeachofthesepersons;and

c) the Contractor shall not alter its composition or legal status without the prior consent of the Procuring
Entity.

I nspectionsandAuditbythePr ocuringEntity

Pursuanttoparagraph?2.2(€).of A ppendixBtotheGenera Conditions,theContractorshal | permitandshall cause its
subcontractors and sub-consultants to permit, the Public Procurement RegulatoryAuthority,
ProcuringEntityand/orpersonsappoi ntedordes gnatedbytheGovernmentof K enyatoi nspecttheSiteand/or
theaccountsandrecordsrel ati ngtotheprocurementprocess, sel ectionand/or contractexecuti on,andtohavesuchacc
ountsandrecordsauditedbyauditorsappointedbytheProcuringEntityifrequestedbytheProcuring  Entity.  The
Contractor's and its Subcontractors' and sub-consultants' attention is drawn to Sub-Clause 15.6 (Fraud and
Corruption) which provides, inter aia, that acts intended to materialy impede the exercise ofthe
ProcuringEntity'si nspecti onandauditri ghtsconsti tuteaprohi bitedpracti cesubjecttocontracttermination(as
wellastoadetermination ofineligibilitypursuanttotheProcuri ngEntity'sprevailingsancti onsprocedures).

THE PROCURINGENTITY
Rightof AccesstotheSite

TheProcuringEntityshallgivetheContractorrightof accessto,andpossessi onof ,all partsoftheSitewithin
thetime(ortimes) statedi ntheSpecial Conditionsof Contr act. T herightandpossessionmaynotbeexclusive to the
Contractor.If,undertheContract,theProcuringEntityi srequiredtogive(to the Contractor)possession
of anyfoundation,structure, plantormeansof access,theProcuringEntityshal | dosoi ntheti meandmanner
statedintheSpecification.However,theProcuringEntitymaywithholdanysuchrightorpossessionuntilthe
PerformanceSecurityhasbeenreceived.

If no such timeis stated in the Special Conditions of Contract, the Procuring Entity shall give the Contractor
rightofaccessto,andpossessi onof ,theSitewithi nsuchtimesasrequiredtoenabl etheContractortoproceed
withoutdi srupti oni naccordancewiththeprogrammesubmittedunder Sub-Clause8.3[ Programme] .

IftheContractorsuffersdel ayand/orincursCostasaresul tof af ai | urebytheProcuri ngEntitytogiveanysuch right or

possession within such time, the Contractor shall give notice to the Architect and shal be entitled

subj ecttoSub-Clause?0.1] Contractor'sClaims]to:

a) an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4
[Extensionof TimeforCompletion],and

b) paymentofanysuchCost-plusprofit,whichshallbeincludedintheContractPrice.

Afterreceivingthisnotice,theArchitectshal | proceedinaccordancewithSub-Cl ause3.5] Determinations| to
agreeordeterminethesematters.

However, if and to the extent that the Procuring Entity's failure was caused by any error or delay by the
Contractor, including an error in, or delay in the submission of, any of the Contractor's Documents, the
Contractorshallnotbeentitledtosuchextensionoftime,Costorprofit.
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Permits,Licensesor Approvals

TheProcuringEntityshall provide,attherequestoftheContractor,suchreasonabl stanceastoallowthe
Contractortoobtainproperly:

a) Copiesofthel awsofK enyawhicharerel evanttotheContractbutarenotreadilyavailable,and
b)  anypermitslicensesorapproval srequiredbythel awsofK enya:

i) whichtheContractorisrequiredtoobtai nunder Sub-Clausel.13] CompliancewithLaws],
ii) for the delivery of Goods, including clearance through customs, and
iii) for the exportof Contractor'sEqui pmentwheniti sremovedfromtheSite.

Procuring Entity'sPer sonnel

TheProcuringEntityshallberesponsi bl ef orensuringthattheProcuringEntity'sPersonnel andtheProcuring
Entity'sothercontractorsontheSite:

a)  co-operatewiththeContractor'seffortsunder Sub-Clause4.6] Co-operation] ,and

b)  takeactionss milartothosewhichtheContractorisrequiredtotakeundersub-paragraphs(a),(b)and(c) of Sub-
Claused.8[ Saf ety Procedures] andunder Sub-Clause4. 18] Protecti onoftheEnvironment].

ProcuringEntity' sFinancial Arrangements

The Procuring Entity shall make and maintain all necessary financial arrangements which will enable the
ProcuringEntitytopaytheContractPricepunctual ly(asestimatedatthattime)inaccordancewithClausel4
[ ContractPriceandPayment].

THEENGINEER
ArchitectDutiesandAuthority

TheProcuringEntityshallappointtheArchitectwhoshal | carryouttheduti gnedtohimintheContract. The
Architect staff shall include suitably qualified Assistants and other professionals who are competent to carry
out these duties. The Architect Name and Address shall be provided in the Special Conditions of Contract.

TheArchitectshal |l havenoauthoritytoamendtheContract.

TheArchitectMayexercisetheauthorityattributabletothe Architectasspecifiedinornecessarilytobeimplied from
the Contract.IftheArchitectisrequiredtoobtai ntheapproval of theProcuringEntitybef oreexercisinga
specifiedauthority,therequirementsshal | beasstatedi ntheSpecial Conditionsof Contract. TheProcuring
Entityshall promptlyinformtheContractorof anychangetotheauthorityattributedtotheEngineer.

However, whenever the Architect exercises a specified authority for which the Procuring Entity's approvalis
required,then(for the purposesoftheContract)thecontractorshallrequiretheArchitecttoprovideevidenceof
suchapproval bef orecomplyingwiththei nstruction.

ExceptasotherwisestatedintheseConditions:

a)  Whenevercarryingoutdutiesorexercisingauthority,specifiedinorimpliedbytheContract,theArchitect
shallbedeemedtoactfortheProcuringEntity;

b)  theArchitecthasnoauthoritytorelieveeitherPartyofanyduties,obligationsorresponsibilitiesunderthe
Contract;

c) anyapproval,check,certificate,consent,examination,inspection,instruction,notice,proposal ,request, test,
or similar act by the Architect (including absence of disapproval) shall not relieve the Contractor from
any responsibility he has under the Contract, including responsbility for errors, omissions,
discrepanci esandnon-compliances;and

d) anyactbytheArchitectinresponsetoaContractor'srequestshallbenotifiedinwritingtotheContractor
withinl4daysofreceipt.
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Thefollowingprovisionsshallapply:

TheArchitectshallobtainthespecificapprovaloftheProcuringEntitybeforetakingactionunderthe-following Sub-
ClausesoftheseConditions:

a)  Sub-Claused.12:agreei ngordetermininganextens onoftimeand/oradditional cost.
b)  Sub-Clausel3.l:instructingaV ariation,except;
i) Inanemergencysituati onasdeterminedbytheEngineer,or

ii) IfsuchaVariationwoul dincreasetheAcceptedContractAmountbylessthanthepercentagespecified in
the SpecialConditionsof Contr act.

c) Sub-Clausel3.3:ApprovingaproposalforV ariationsubmittedbytheContractorinaccordancewithSub
Clausel3.10r13.2.

d)  Sub-Clausel3.4: Specifyingtheamountpayabl eineachoftheapplicabl ethreecurrencies.

Notwithstanding the obligation, as set out above, to obtain approval, if, in the opinion of the Engineer, an
emergencyoccursaffecti ngthesaf etyoflifeoroftheWorksorof adj oi ni ngproperty, hemay,withoutrelieving
theContractorof anyof hi sduti esandresponsi bilityundertheContract,i nstructtheContractortoexecuteal |
suchworkortodoallsuchthingsasmay,in =~ the  opinionoftheEngineer,benecessarytoabateorreducetherisk.
TheContractorshallforthwithcomply,despitetheabsenceof approval of theProcuringEntity,withanysuch
instructionoftheEngineer. TheArchitectshal | determineanadditi ontotheContractPri ce,inrespectofsuch
instruction, in accordance with Clause 13 and shall notify the Contractor accordingly, with a copy to the
ProcuringEntity.

DelegationbytheEngineer

TheArchitectmayfromtimetoti meassi gnduti esanddel egateauthoritytoassi stantsandmayal sorevokesuch
assignment or delegation. These assistants may include a resident Engineer, and/or independent inspectors
appoi ntedtoi nspectand/ortestitemsof Plantand/orM aterial s. T heassignment,del egationorrevocationshall be in
writing and shall not take effect until copies have been received by both Parties. However, unless otherwise
agreed by both Parties, the Architect shall not delegate the authority to determine any matter in
accordancewithSub-Clause3.5[ Determinations].

Eachassi stant,towhomduti eshavebeenassi gnedorauthorityhasbeendel egated,shall onlybeauthorizedto  issue
instructions to the Contractor to the extent defined by the delegation. Any approval, check, certificate,
consent, examination, ingpection, instruction, notice, proposal, request, test, or similar act by an assistant, in
accordance with the delegation, shall have the same effect as though the act had been an act of the Engineer.
However:

a)  Anyfailuretodisapproveanywork,PlantorMaterial sshalInotconstituteapproval ,andshal ltheref orenot
prej udi cetherightoftheArchitecttore ectthework,PlantorM aterials,

b)  IftheContractorquestionsanydeterminati onorinstructi onof anassi stant,theContractormayreferthe
mattertotheEngineer,whoshallpromptlyconfirm,reverseorvarythedeterminati onorinstruction.

I nstructionsoftheEngineer

TheArchitectmayissuetotheContractor(atanytime)instructionsandadditionalormodifiedDrawingswhich
maybenecessaryfortheexecuti onoftheWorksandtheremedyingofanydefects,allinaccordancewiththe Contract.
The Contractor shall only take instructions from the Engineer, or from an assistant to whom the
appropriateauthorityhasbeendel egatedunderClause3.2.1.

TheContractorshal lcomplywiththei nstructi onsgivenbytheArchitectordel egatedassi stant,onanymatter
rel atedtotheContract.Wheneverpracticabl e,thei rinstructi onsshal | begiveninwriting. I ftheArchitectora
del egatedassistant:

a) Givesanorainstruction,

b) receives a written confirmation of the instruction, from (or on behalf of) the Contractor, within two
workingdaysaftergivingtheinstruction,and
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c)  doesnotreplybyissuingawrittenrejectionand/orinstructi onwithintwoworkingdaysafterreceivingthe
confirmation,

Thentheconfirmationshallconstitutethewritteninstructionofthe Architectordelegatedassistant(as  the  case
mayhbe).

ReplacementoftheEngineer

IftheProcuringEntityintendstorepl acetheEngineer,theProcuringEntityshall ,innotl essthan21daysbefore
thei ntendeddateofrepl acement,givenoti cetotheContractorofthename,addressandrel evantexperienceof
thei ntendedpersontorepl acetheEngineer.

Determinations

WhenevertheseConditionsprovidethattheArchitectshal l proceedi naccordancewiththi sSub-Clause3.5to
agreeordetermineanymatter,theArchitectshallconsultwitheachPartyinan ~ endeavor  toreachagreement.If
agreementi snotachi eved,theArchitectshal | makeaf ai rdeterminati oni naccordancewiththeContract, taking
dueregardofallrel evantcircumstances.

TheArchitectshal | givenoti cetobothParti esof eachagreementordeterminati on,withsupportingparticul ars,

within 30days from the receipt of the corresponding claim or request except when otherwise specified. Each
Party shall give effect to each agreement or determination unless and until revised under Clause 20 [Claims,
DisputesandArbitration].

THECONTRACTOR

Contractor'sGeneralObligations

The Contractor shall design (to the extent specified in the Contract), execute and complete the Works in
accordancewiththeContractandwiththeA rchitectinstructi ons,andshal l remedyanydef ectsintheWorks.

The Contractor shall provide the Plant and Contractor's Documents specified in the Contract, and all
Contractor's Personnel, Goods, consumables and other things and services, whether of a temporary or
permanentnature,requiredi nandf orthi sdesi gn,execution,compl etionandremedyingof def ects.

Allequipment,material ,andservi cestobei ncorporatedi norrequiredfortheWorksshal lhavetheiroriginin
anyeligiblesourcecountry.

The Contractor shall be responsible for the adequacy, stability and safety of all Site operations and of al
methodsofconstruction. ExcepttotheextentspecifiedintheContract,theContractor(i)shallberesponsible for all
Contractor's Documents, Temporary Works, and such design of each item of Plant and Materials as is
requi redf ortheitemtobei naccordancewiththeContract,and(ii)shal | nototherwi seberesponsibleforthe
designorspecificationofthePermanentWorks.

The Contractor shall, whenever required by the Engineer, submit details of the arrangements and methods
which the Contractor proposes to adopt for the execution of the Works. No significant alteration to these
arrangementsandmethodsshal |bemadewithoutthi shavingpreviouslybeennotifiedtotheEngineer.

IftheContractspecifiesthattheContractorshalldesignanypartofthePermanentWorks,thenunl essotherwise
statedintheSpecial Conditions:

a)  TheContractorshallsubmittotheArchitecttheContractor'sDocumentsforthi spartinaccordancewith
theproceduresspecifiedintheContract;

b) these Contractor's Documents shall be in accordance with the Specification and Drawings, shall be
written in the language for communications defined in Sub-Clause 1.4 [Law and Language], and shall
includeadditionalinformationrequiredbytheA rchitecttoaddtotheDrawingsforco-ordinati onofeach
Party'sdesigns;

c) theContractorshallberesponsibleforthispartanditshall, whentheWorksarecompleted,befitforsuch
purposesforwhichthepartisintendedasarespecifiedintheContract;and

d) priortothecommencementoftheTests onCompletion,theContractorshallsubmittotheArchitectthe “as-
built”’documentsand,ifapplicable,operationandmaintenancemanualsinaccordancewiththeSpecificationa
ndinsufficientdetailfortheProcuringEntitytooperate,maintain,dismantle,reassemble,
adj ustandrepai rthi spartoftheWorks.Suchpartshal | notbeconsi deredtobecompl etedf orthepurposes
oftaking-overunder Sub-Clause10. 1] TakingOveroftheWorksandSecti ons| untilthesedocumentsand
manual shavebeensubmittedtotheEngineer.
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PerformanceSecurity

TheContractorshall obtai n(athi scost)aPerf ormanceSecurityforproperperformance, in the amountstatedin the
Special Conditions of Contract and denominated in the currency (ies) of the Contract or in a freely
convertiblecurrencyacceptabl etotheProcuringEntity.lfanamounti snotstatedi ntheSpecial Conditi onsof
Contract,thisSub-Clauseshal Inotapply.

TheContractorshall deliverthePerformanceSecuritytotheProcuringEntitywithin30daysaf terrecei vingthe
Notification of Award and shall send a copy to the Engineer. The Performance Security shall be issued by a
reputable bank selected by the Contractor and shall be in the form annexed to the Special Conditions, as
stipulated by the Procuring Entity in the Special Conditions of Contract, or in another form approved by the
ProcuringEntity.

The Contractor shall ensure that the Performance Security is valid and enforceable until the Contractor has
executedandcompl etedthe\WWorksandremedi edanydefects. | fthetermsofthePerformanceSecurityspecify
itsexpirydate, and the ContractorhasnotbecomeentitledtoreceivethePerformanceCertificatebythedate30 days
prior to the expiry date, the Contractor shall extend the validity of the Performance Security until the
Workshavebeencompl etedandanydefectshavebeenremedi ed.

TheProcuringEntityshallnotmakeacl aimunderthePerf ormanceSecurity,exceptf oramountstowhichthe
ProcuringEntityisentitledundertheContract.

The Procuring Entity shall indemnify and hold the Contractor harmless against and from all damages, 10sses
andexpenses(i ncludinglegal f eesandexpenses) resul tingfromacl ai munderthePerf ormanceSecuritytothe
extenttowhichtheProcuringEntitywasnotentitl edtomaketheclaim.

TheProcuringEntityshal lreturnthePerf ormanceSecuritytotheContractorwithinl4daysafterreceivinga
copyoftheTaking-OverCertificate.

Without limitation to the provisions of the rest of this Sub-Clause, whenever the Architect determines an
additionorareducti ontotheContractPri ceasaresul tof achangei ncostand/orl egi sl ati on,orasaresul tofa
Variation,amountingtomorethan25percentoftheportionoftheContractPricepayableinaspecificcurrency,
theContractorshall attheArchitectrequestpromptlyincrease,ormaydecrease, as the casemaybe theval ueof
thePerformanceSecurityinthatcurrencybyanequal percentage.

Contractor'sRepresentative

TheContractorshallappoi nttheContractor'sRepresentativeandshal l givehi mal lauthoritynecessarytoacton  the
Contractor's behalf under the Contract. The Contractor's Representative's Name and Address shall be
providedintheSpecial Conditionsof Contract.

Unless the Contractor's Representative is named in the Contract, the Contractor shall, prior to the
CommencementDate,submittotheA rchitectf orconsentthenameandparti cul arsofthepersontheContractor
proposestoappoi ntasContractor'sRepresentative.|fconsenti swithhel dorsubsequentlyrevokedintermsof ~ Sub-
Clause6.9[ Contractor'sPersonnel] ,oriftheappoi ntedpersonfail stoactasContractor'sRepresentative,
theContractorshallsimilarlysubmitthenameandparti cul ar sof another sui tabl eper sonforsuchappoi ntment.

TheContractorshal | not,withoutthepri orconsentoftheEngi neer,revoketheappoi ntmentoftheContractor's
Representati veorappointarepl acement.

ThewholetimeoftheContractor'sRepresentati veshal | begi ventodirectingtheContractor'sperf ormanceof
theContract.IftheContractor'sRepresentativei stobetemporarilyabsentfromtheSiteduringtheexecutionof ~ the
Works, a suitable replacement person shall be appointed, subject to the Architect prior consent, and the
Architectshallbenotifiedaccordingly.

The Contractor's Representative shall, on behalf of the Contractor, receive instructions under Sub-Clause3.3
[InstructionsoftheEngineer].

The Contractor's Representative may delegate any powers, functions and authority to any competent person,
andmayatanyti merevokethedel egation.Anydel egationorrevocationshal I nottakeeffectuntiltheArchitect  has
received prior notice signed by the Contractor's Representative, naming the person and specifying the
powers,functionsandauthoritybei ngdel egatedorrevoked.

TheContractor'sRepresentativeshallbefluentinthelanguageforcommunicationsdefinedinSub-Clausel.4 [Law
and Language]. If the Contractor's Representative's delegates are not fluent in the said language, the
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Contractorshallmakecompetentinterpretersavailableduringallworkinghoursinanumberdeemedsufficient
bytheEngineer.

Sub-contractors

The Contractor shall not subcontract the whole of the Works. The contractor may however subcontract the
worksasprovidedinClause34.2.

TheContractorshall beresponsi bl ef ortheactsordef aul tsof any Subcontractor, hi sagentsorempl oyees,asi f

theyweretheactsordefaultsoftheContractor.Unl essotherwi sestatedi ntheSpeci al Conditions:

a)  TheContractorshallnotberequiredtoobtai nconsenttosupplierssol el yof Material s,ortoasubcontract
forwhichtheSubcontractorisnamedintheContract;

b)  ThepriorconsentoftheProcuringEntityshal lbeobtai nedtootherproposedSubcontractors,

c) the Contractor shall give the Procuring Entity not less than 14 days notice of the intended date of the
commencementofeachSubcontractor'swork,andofthecommencementof suchworkontheSite;and

d) each subcontract shall include provisions which would entitle the Procuring Entity to require the
subcontract to be assigned to the Procuring Entity under Sub-Clause 4.5 [Assignment of Benefit of
Subcontract] (if orwhenapplicabl €) ori ntheeventoftermi nationunder Sub-Clause15.2[ Terminationby
ProcuringEntity].

TheContractorshallensurethattherequirementsimposedontheContractorbySub-Clause 1.12[Confidential
Details|applyequallytoeachSubcontractor.

Wherepracti cable,theContractorshall givefairandreasonabl eopportunityforcontractorsfromK enyatobe
appointedasSubcontractors.

AssignmentofBenefitofSubcontract

IfaSubcontractor'sobligati onsextendbeyondtheexpirydateoftherel evantDefectsNotificationPeriodand
theEngineer,priortothisdate,instructstheContractortoassignthebenefitofsuchobligationstotheProcuring
Entity,thentheContractorshal | doso. Unlessotherwi sestatedi ntheassignment,theContractorshallhaveno
liabilitytotheProcuringEntityfortheworkcarri edoutbytheSubcontractoraf tertheass gnmenttakeseffect.

Co-operation

The Contractor shall, as specified in the Contract or as instructed by the Engineer, allow appropriate
opportunitiesforcarryingoutworkto:

a)  TheProcuringEntity'sPersonnel,
b)  AnyothercontractorsemployedbytheProcuringEntity,and

c)  Thepersonnel ofanylegallyconstitutedpublicauthorities,whomaybeempl oyedintheexecutiononor
neartheSiteof anyworknotincludedintheContract.

Anysuchinstructionshall constituteaV ariati onifandtotheextentthatitcausestheContractortosufferdel ays
and/ortoi ncurUnf oreseeabl eCost. Servi cesf ortheseper sonnel andothercontractorsmayincl udetheuseof
Contractor's Equipment, Temporary Works or access arrangements which are the responsibility of the
Contractor.

If,undertheContract,theProcuringEntityi srequiredtogi vetotheContractorpossessi onof anyfoundation,
structure, plant or means of access in accordance with Contractor's Documents, the Contractor shall submit
suchdocumentstotheArchitectinthetimeandmannerstatedintheSpecification.

SettingOutoftheWorks

TheContractorshallsetouttheWorksinrelationtooriginalpoints,linesandlevelsofreferencespecifiedinthe
ContractornotifiedbytheEngineer. TheContractorshallberesponsibleforthecorrectpositioningofallparts of the
Works,andshallrectifyanyerrorinthepositions,|evel s,dimensionsoralignmentoftheWorks.

TheProcuringEntityshallberesponsibleforanyerrorsinthesespecifiedornotifieditemsofreference,butthe
Contractorshall usereasonabl eeffortstoverifythe raccuracybef oretheyareused.

If the Contractor suffers delay and/or incurs Cost from executing work which was necessitated by an errorin
these items of reference, and an experienced contractor could not reasonably have discovered such error and
avoi dedthi sdel ayand/orCost,theContractorshal | givenaticetotheArchitectandshal | beentitl edsubjectto Sub-
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Clause20.1] Contractor'sClaims] to:

a) anextension of timefor any such delay, if completion isor will be delayed, under Sub-Clause 8.4
[Extensionof TimeforCompletion],and
b)  paymentofanysuchcostsaccrued,whichshallbeincludedintheContractPrice.

After receiving this notice, the Architect shall proceed in accordance with Sub-Clause 3.5
[ Determinati ons] toagreeordetermine(i)whetherand(ifso)towhatextenttheerrorcoul dnotreasonabl yhave
beendiscovered,and(ii)themattersdescribedinsub-paragraphs(a)and(b)aboverel atedtothi se.

SafetyProcedures

The Contractor shall:

a)  Complywithallapplicablesafetyregul ations,

b) TakecareforthesafetyofallpersonsentitledtobeontheSite,

c) Usereasonabl eeffortstokeeptheSiteand\Workscl earof unnecessaryobstructi onsoastoavoi ddangerto
thesepersons,

d) providefencing, lighting, guarding and watching of the Works until completion and taking over under
Clausel0[ ProcuringEntity'sTakingOver],and

€) provide any Temporary Works (including roadways, footways, guards and fences) which may be
necessary, because of theexecutionoftheWorks,for the useandprotectionofthepublicandofowners
andoccupi ersof adjacentl and.

QualityAssurance

TheContractorshallinstituteaqualityassurancesystemtodemonstratecompliancewiththerequi rementsof
theContract. Thesystemshal lbei naccordancewiththedetail sstatedi ntheContract. TheArchitectshallbe
entitledtoauditanyaspectofthesystem.

Detail sofallproceduresandcompliancedocumentsshal | besubmittedtotheArchitectforinformationbefore  each
design and execution stage is commenced. When any document of a technical nature is issued to the
Engineer,evidenceofthepriorapproval bytheContractoritsel f shal | beapparentonthedocumentitself.

Compliancewiththequalityassurancesystemshall notrelievetheContractorof anyof hi sduti es,obligations
orresponsi bilitiesundertheContract.

SiteData

TheProcuringEntityshallhavemadeavail abl etotheContractorforhisinformation,priortotheBaseDate,all

relevant data in the Procuring Entity's possession on sub-surface and hydrological conditions at the Site,
includingenvironmental aspects. TheProcuringEntityshal | simil arlymakeavail abletotheContractoral | such
datawhi chcomei ntotheProcuri ngEntity'spossessi onaftertheBaseDate. TheContractorshal lberesponsible
forinterpretingall suchdata.

To theextentwhi chwaspracti cabl e(taki ngaccountof costandti me) , theContractorshal | bedeemedtohave
obtainedallnecessaryinformationastorisks,contingenciesandothercircumstanceswhichmayinfluenceor
affecttheTenderorWorks. Tothesameextent,theContractorshal | bedeemedtohavei nspectedandexaminedthe

Site, its surroundings, the above data and other available information, and to have been satisfied before
submitting the Tender asto all relevant matters, including (without limitation):

a)  TheformandnatureoftheSite,includingsub-surfaceconditions,
b)  thehydrologica andclimaticconditions,

c) theextentandnatureoftheworkandGoodsnecessaryfortheexecutionandcompl etionoftheWorksand
theremedyingofanydefects,

d) thelLaws,proceduresandlabourpracticesofK enya,and

e) the Contractor's requirements for access, accommodation, facilities, personnel, power, transport, water
andotherservices.

SufficiencyoftheAcceptedContractAmount
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TheContractorshal|bedeemedto:
a)  Havesatisfieditselfastothecorrectnessandsufficiencyofthe AcceptedContractAmount,and

b) have based the Accepted Contract Amount on the data, interpretations, necessary information,
I nspecti ons,exami nati onsandsati sfacti onastoal | rel evantmattersreferredtoinSub-Clause4.10[ Site Data] .

Unlessotherwisestatedi ntheContract,theA cceptedContractAmountcoversal | theContractor'sobligations  under
the Contract (including those under Provisional Sums, if any) and all things necessary for the proper
executionandcompl eti onofthe\Worksandtheremedyingof anydef ects.

Unfor eseeablePhysical Conditions

InthisSub-Clause, “physicalconditions”meansnaturalphysicalconditionsandman-madeandotherphysical
obstructionsandpollutants,whichtheContractorencountersattheSitewhenexecutingtheWorks,including ~ sub-
surfaceandhydrol ogical conditi onsbutexcl udingclimaticconditions.

IftheContractorencountersadversephysi cal conditionswhichheconsi derstohavebeenUnforeseeabl e, the
Contractorshall givenoticetotheArchitectassoonaspracticable.

Thisnoticeshall describethephysi cal conditi ons,sothattheycanbei nspectedbytheA rchitectandshal | setout
thereasonswhytheContractorcons dersthemtobeUnf oreseeabl e. TheContractorshal | continueexecuting
theWorks,usi ngsuchproperandreasonabl emeasuresasareappropriatef orthephysi cal conditions,andshall
complywithanyinstructionswhichtheArchitectmaygive.lfaninstructionconstitutesaV ariation,Clausel3
[V ariationsandAdjustments] shallapply.

If and to the extent that the Contractor encounters physical conditions which are Unforeseeable, gives sucha
notice,andsuffersdel ayand/orincursCostduetotheseconditi ons,theContractorshal | beentitledsubjectto
noticeunder Sub-Clause20.1[ Contractor'sClaims]to:

a) anextension of timefor any such delay, if completionisor will be delayed, under Sub-Clause 8.4
[Extensionof TimeforCompletion],and

b)  paymentofanysuchCost,whichshallbei ncludedintheContractPrice.

Upon receiving such notice and inspecting and/or investigating these physical conditions, the Architectshall
proceed in accordance with Sub-Clause 3.5 [Determinations] to agree or determine (i) whether and (if so) to
whatextentthesephysi cal conditionswereUnf oreseeabl e, and(ii)themattersdescribedi nsub-paragraphs(a)
and(b)aboverel atedtothi sextent.

However, before additional Cost is finally agreed or determined under sub-paragraph (ii), the Architect may
al soreviewwhetherotherphysi cal conditionsinsimilarpartsoftheWorks(ifany)weremorefavorabl ethan

coul dreasonablyhavebeenf oreseenwhentheContractorsubmittedtheTender.Ifandtotheextentthatthese  more
favorable conditions were encountered, the Architect may proceed in accordance with Sub-
Clause3.5[] Determinati ons] toagreeordetermi nethereducti onsi nCostwhi chwereduetotheseconditi ons,whichma
y be included (as deductions) in the Contract Price and Payment Certificates. However, the net effect of all
adjustments under sub-paragraph (b) and all these reductions, for al the physical conditions encountered in
similarpartsoftheWorks,shal I notresul tinanetreducti onintheContractPrice.

The Architect shall take account of any evidence of the physical conditions foreseen by the Contractorwhen
submitting the Tender, which shall be made available by the Contractor, but shall not be bound by the
Contractor'sinterpretati onofanysuchevidence.

RightsofWayandFacilities
UnlessotherwisespecifiedintheContracttheProcuringEntityshallprovideeffectiveaccesstoandpossession of the
Siteincludingspecia and/ortemporaryrights-of -waywhi charenecessaryfortheWorks. TheContractor

shall obtai n,athi sriskandcost,anyadditional rightsofwayorfacilitiesouts detheSitewhichhemayrequire for the
purposesoftheWorks.

Avoidanceof Interference

TheContractorshal | notinterfereunnecessarilyorimproperlywith:
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a)  Theconvenienceofthepublic,or

b)  Theaccesstoanduseandoccupati onofallroadsandfootpaths,irrespecti veofwhethertheyarepublicor in the
possessionoftheProcuringEntityorofothers.

The Contractor shall indemnify and hold the Procuring Entity harmless against and from all damages, 1osses
and expenses (including legal fees and expenses) resulting from any such unnecessary or improper
interference.

AccessRoute

TheContractorshallbedeemedtohavebeensatisfiedastothesuitabilityandavailabilityofaccessroutestothe
SiteatBaseDate. TheContractorshal l usereasonabl eeff ortstopreventanyroadorbridgefrombeingdamaged by the
Contractor's traffic or by the Contractor's Personnel. These efforts shall include the proper use of
appropriatevehi clesandroutes.

ExceptasotherwisestatedintheseConditions:

a)  TheContractorshall(asbetweentheParti es)beresponsi bl ef oranymai ntenancewhi chmayberequired
forhisuseofaccessroutes;

b)  the Contractor shall provide all necessary signs or directions along access routes, and shall obtain any
permi ssionwhi chmayberequiredfromtherel evantauthoriti esf orhisuseof routes,signsanddirections;

c) theProcuringEntityshallnotberesponsiblef oranyclai mswhichmayari sefromtheuseorotherwiseof
anyaccessroute;

d) theProcuringEntitydoesnotguaranteethesuitabilityoravailabilityof parti cul araccessroutes;and

€) Costsdueto non-suitability or non-availability, for the use required by the Contractor, of accessroutes
shallbebornebytheContractor.

Transport of Goods

Unless otherwise stated in the Specia Conditions:

a) the Contractor shall give the Architect not less than 21 days' notice of the date on which any Plant or a
maj oritemofotherGoodswillbedeliveredtotheSite;

b) theContractorshallberesponsiblef orpacking,l oading,transporting,receiving,unl oading,storingand
protectingall Goodsandotherthi ngsrequiredfortheWorks,and

c) the Contractor shall indemnify and hold the Procuring Entity harmless against and from all damages,
losses and expenses (including legal fees and expenses) resulting from thetransportof Goods and
shall negotiateandpayall claimsarisingfromtheirtransport.

Contractor'sEquipment

TheContractorshall beresponsi bl eforal | Contractor'sEqui pment.WhenbroughtontotheSite, Contractor's
Equi pmentshal | bedeemedtobeexcl usivel yi ntendedf ortheexecutionoftheWorks. TheContractorshal | not
removefromtheSiteanymaj oritemsof Contractor'sEqui pmentwithouttheconsentoftheEngineer. However,
consentshall notberequiredforvehi clestransportingGoodsor Contractor'sPersonnel of f Site.

ProtectionoftheEnvironment

Thecontractorshallcomplywiththeapplicabl eenvironmental laws,regul ationsandpolicies.

TheContractorshal ltakeal lreasonabl estepstoprotecttheenvironment(bothonandofftheSite)andtolimit
damageandnui sancetopeopl eandpropertyresultingfrompol luti on,noi seandotherresul tsof hi soperations.

TheContractorshallensurethatemissions,surfacedischargesandeffluentfromtheContractor'sactivitiesshall
notexceedtheval uesstatedintheSpecificationorprescribedbyapplicableLaws.

Electricity,WaterandGas

The Contractor shall, except as stated below, be responsible for the provision of all power, water and other
services he may require for his construction activities and to the extent defined in the Specifications, for the
tests.
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TheContractorshal | beentitl edtousef orthepurposesoftheWorkssuchsuppliesof el ectricity,water,gasand
otherservicesasmaybeavailableontheSiteandofwhichdetailsandpricesaregivenintheSpecifications. The
Contractor shall, at his risk and cost, provide any apparatus necessary for his use of these services and for
measuringthequantiti esconsumed.

Theguantitiesconsumedandtheamountsdue(atthesepri ces)forsuchservicesshal Ibeagreedordetermined by the
Architect in accordance with Sub-Clause 2.5 [Procuring Entity's Claims] and Sub-Clause 3.5
[ Determinations]. TheContractorshall paytheseamountstotheProcuringEntity.

ProcuringEntity' sEquipmentandFree-I ssueM aterials

The Procuring Entity shall make the Procuring Entity's Equipment (if any) available for the use of the
ContractorintheexecutionoftheWorks naccordancewiththedetail s,arrangementsandpri cesstatedinthe
Specification.UnlessotherwisestatedintheSpecification:

a)  TheProcuringEntityshallberesponsi blefortheProcuringEntity'sEqui pment,exceptthat

b)  the Contractor shall be responsible for each item of Procuring Entity's Equipment whilst any of the
Contractor'sPersonneli soperatingit,drivingit,directingitorinpossessi onorcontrol of it.

The appropriate quantities and the amounts due (at such stated prices) for the use of Procuring Entity's
Equipment shall be agreed or determined by the Architect in accordance with Sub-Clause 2.5 [Procuring
Entity'sClaims]andSub-Clause3.5] Determinations] . TheContractorshal | paytheseamountstotheProcuring
Entity.

The Procuring Entity shall supply, free of charge, the “free-issue materials” (if any) in accordance with the
detailsstatedintheSpecification. TheProcuringEntityshall,athisriskandcost,providethesematerialsatthe
timeandplacespecifiedintheContract. TheContractorshallthenvisuallyi nspectthemandshal | promptlygive
notice to the Architect of any shortage, defect or default in these materials. Unless otherwise agreed by both
Parties,theProcuringEntityshallimmediatelyrectifythenotifiedshortage,defectordefault.

After this visual inspection, the free-issue materials shall come under the care, custody and control of the
Contractor.TheContractor'sobligati onsofi nspection,care,custodyandcontrol shal I notrelievetheProcuring
Entityofliabilityforanyshortage,defectordefaul tnotapparentfromavi sualinspection.

ProgressReports

Unless otherwise stated in the Specia Conditions, monthly progress reports shall be prepared by the
Contractorandsubmittedtothe Architectinsixcopies. Thefirstreportshallcovertheperioduptotheend of the
first calendar month following the Commencement Date. Reports shall be submitted monthly
thereafter,eachwithin7daysafterthel astday of theperi odtowhichitrel ates.

Reportingshall continueuntiltheContractorhascompl etedal [workwhi chi sknowntobeoutstandingat
thecompl etiondatestatedintheT aking-OverCertificatefortheWorks.Eachreportshal linclude:

a) chartsand detailed descriptions of progress, including each stage of design (if any), Contractor's
Documents, procurement, manufacture, delivery to Site, construction, erection and testing; and
including these stages for work by each nominated Subcontractor (as defined in Clause 5
[NominatedSubcontractors]),

b)  photographsshowingthestatusof manuf actureandof progressontheSite;

c) for the manufacture of each main item of Plant and Materias, the name of the manufacturer,
manufacturel ocation, percentageprogress, and the actual orexpecteddatesof:

i)  commencementof manufacture,

i)  Contractor'sinspections,

iii) tests,and

iv)  shipmentandarrivalattheSite;
d) thedetailsdescribedinSub-Clause6.10[ Recordsof Contractor'sPersonnel andEqui pment];
€)  copiesofqualityassurancedocuments,testresultsandcertificatesofMaterials;

f)  listofnoticesgivenunder Sub-Clause2.5[ Procuri ngEntity'sClai ms] andnoti cesgivenunder Sub-
Clause20.1]Contractor'sClaims];

g) safety statistics, including details of any hazardous incidents and activities relating to
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environmental aspectsandpublicrel ations;and

h)  comparisonsofactual andplannedprogress,withdetail sof anyeventsorcircumstanceswhichmay
jeopardize the completion in accordance with the Contract, and the measures being (or to be)
adoptedtoovercomedel ays.

SecurityoftheSite

Unless otherwise stated in the Special Conditions:
a)  TheContractorshallberesponsiblef orkeepi ngunauthori zedpersonsofftheSite,and
b) authorized persons shall be limited to the Contractor's Personnel and the Procuring Entity's

Personnel; and to any other personnel notified to the Contractor, by the Procuring Entity or the
Engineer, as authorized personnel oftheProcuringEntity'sothercontractorsontheSite.

Contractor'sOperationsonSite

TheContractorshallconfinehisoperationstotheSite, andtoanyadditi onal areaswhichmaybeobtai ned
bytheContractorandagreedbytheA rchitectasadditionalworkingareas. TheContractorshal ltakeal |
necessary precautions to keep Contractor's Equipment and Contractor's Personnel within the Site and
theseadditi onal areas,andtokeepthemoffadjacentl and.

DuringtheexecutionoftheWorks,theContractorshal | keeptheSitefreefromal lunnecessaryobstruction
andshal | storeordi sposeof any Contractor'sEqui pmentorsurplusmaterials. TheContractorshallclear  away
and remove from the Site any wreckage, rubbish and Temporary Works which are no longer required.

Uponthei ssueofaT aking-OverCertificate,theContractorshallclearawayandremove, fromthatpartof ~ the
Site and Works to which the Taking-Over Certificate refers, all Contractor's Equipment, surplus
material ,wreckage,rubbishandTemporaryWorks.TheContractorshallleavethatpartoftheSiteandthe
Works in a clean and safe condition. However, the Contractor may retain on Site, during the Defects
NotificationPeriod,suchGoodsasarerequiredfortheContractortofulfilobligationsundertheContract.

Fossils

All fossils, coins, articles of value or antiquity, and structures and other remains or items of geologica or
archaeological interest found on the Site shall be placed under the care and authority of the ProcuringEntity.
The Contractor shall take reasonable precautions to prevent Contractor's Personnel or other persons from
removingordamaginganyofthesefindings.

TheContractorshall,upondiscoveryofanysuchfinding,promptlygivenoticetotheEngineer,whoshallissue
instructions for dealing with it. If the Contractor suffers delay and/or incurs Cost from complying with the
instructions, the Contractor shall give a further notice to the Architect and shall be entitled subject to Sub-
Clause20.1] Contractor'sClai ms]to:

a) anextension of timefor any such delay, if completionis or will be delayed, under Sub-Clause 8.4
[Extensionof TimeforCompletion],and

b)  paymentofanysuchCost,whichshallbe ncludedintheContractPrice.
After receiving this further notice, the Architect shall proceed in accordance with Sub-Clause 3.5
[Determinations] to agree or determine these matters.

NOMINATEDSUBCONTRACTORS

Definitionof*“nominatedSubcontractor”

In this Contract, “nominated Subcontractor” means a Subcontractor:

a)  WhoisnominatedbytheProcuringEntity,or

b)  ContractorhasnominatedasaSubcontractorsubjecttoSub-Clause5.2[ ObjectiontoNotification].

ObjectiontoNomination

The Contractor shall not be under any obligation to employ a nominated Subcontractor against whom the
Contractorrai sesreasonabl eobj ectionbynoti cetotheProcuri ngEntityassoonaspracti cabl e,withsupporting
particul ars.Anobjectionshal | bedeemedreasonabl el fitari sesfrom(amongotherthi ngs)anyofthef ol | owing
matters, unless the Procuring Entity agrees in writing to indemnify the Contractor against and from the
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consequencesofthematter:

a) there are reasons to believe that the Subcontractor does not have sufficient competence, resources or
financialstrength;

b)  the nominated Subcontractor does not accept to indemnify the Contractor against and from any
negligenceormi suseof GoodsbythenominatedSubcontractor, hisagentsandempl oyees; or

Cc) the nominated Subcontractor does not accept to enter into a subcontract which specifies that, for the
subcontractedwork(includingdesign,ifany),thenominatedSubcontractorshall:

i)  undertaketotheContractorsuchaobligationsandliabilitiesaswill enabl etheContractortodi scharge
hi sobligationsandliabilitiesundertheContract;

ii) indemnify the Contractor against and from all obligations and liabilities arisng under or in
connection with the Contract and from the consequences of any failure by the Subcontractor to
performtheseobligationsortofulfiltheseliabilities,and

iii) bepaidonlyifandwhentheContractorhasrecei vedfromtheProcuringEntity paymentsforsums
dueundertheSubcontractreferredtounder Sub-Clause5.3[ Paymenttonomi natedSubcontractors| .

PaymentstonominatedSubcontractors

TheContractorshall paytothenomi natedSubcontractortheamountsshownonthenomi natedSubcontractor's
invoicesapprovedbytheContractorwhichthe Architectcertifiestobedueinaccordancewiththesubcontract.
Theseamountspl usotherchargesshal | bei ncludedi ntheContractPriceinaccordancewithsub-paragraph(b) of Sub-
Clausel3.5[ Provisiona Sums] ,exceptasstatedi nSub-Clauseb.4] Evidenceof Payments].

Evidence of Payments

Before issuing a Payment Certificate which includes an amount payable to a nominated Subcontractor, the
Architect may request the Contractor to supply reasonable evidence that the nominated Subcontractor has
received all amounts due in accordance with previous Payment Certificates, less applicable deductions for
retentionorotherwise.UnlesstheContractor:

(@  Submitsthisreasonabl eevidencetotheEngineer,or

(b) i)  SatisfiestheArchitectinwritingthattheContractorisreasonablyentitledtowithholdorrefuseto
paytheseamounts,and

ii)  SubmitstotheArchitectreasonableevidencethatthenominatedSubcontractorhasbeennotifiedof

theContractor'sentitlement,thentheProcuri ngEntitymay (athi ssol edi scretion) pay,directtothe
nominated Subcontractor, part or all of such amounts previously certified (less applicable
deductions) as are due to the nominated Subcontractor and for which the Contractor has failed to
submittheevidencedescribedi nsub-paragraphs(a)or(b)above. TheContractorshal lthenrepay, to the
Procuring Entity, the amount which the nominated Subcontractor was directly paid by the
ProcuringEntity.

STAFFANDLABOR

Engagementof StaffandL abor

ExceptasotherwisestatedintheSpecification,theContractorshallmakearrangementsfortheengagementof
allstaffandlabor,local orotherwise,andfortheirpayment,feeding,transport,and,whenappropriate,housing.  The
Contractor is encouraged, to the extent practicable and reasonable, to employ staff and labor with
appropriatequalificationsandexperiencefromsourceswithinKenya.

Ratesof WagesandConditionsofL abor

The Contractor shall pay rates of wages, and observe conditions of labor, which are not lower than those
established for the trade or industry where the work is carried out. If no established rates or conditions are
applicable theContractorshall payratesofwagesandobserveconditionswhicharenotl owerthanthegeneral

level of wagesandconditionsobservedl ocallybyProcuringEntity'swhosetradeori ndustryi ssimil artothatof
theContractor.

The Contractor shall inform the Contractor's Personnel about their liability to pay persona income taxesin
Kenya in respect of such of their salaries, wages, allowances and any benefits as are subject to tax under the
Laws of Kenya for the time being in force, and the Contractor shall perform such duties in regard to such
deductionsthereofasmaybei mposedonhimbysuchL aws.

Per sonsintheSer viceof Pr ocuringEntity
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The Contractor shall not recruit, or attempt to recruit, staff and labour from amongst the Procuring Entity's
Personnel.

LaborLaws

The Contractor shall comply with all the relevant labour Laws applicable to the Contractor's Personnel,
includingL awsrel ati ngtothei rempl oyment,empl oymentofchildren,heal th,saf ety wel fare,immigrationand
emigration, and shall allow them all their legal rights. The Contractor shall require his employeesto obey al
applicabl el aws,includingthoseconcerningsaf etyatwork.

WorkingHours

NoworkshallbecarriedoutontheSiteonl ocall yrecogni zeddaysofrest,oroutsi dethenormal workinghours

statedintheSpecial Conditionsof Contract,unless:

a) OtherwisestatedintheContract,

b) TheArchitectgivesconsent,or

¢) Theworkisunavoidabl e ornecessaryfortheprotectionoflifeorpropertyorforthesaf etyoftheWorks,in  which
case the Contractor shall immediately advise the Engineer, provided that work done outside the
normalworkinghoursshall beconsi deredandpai df orasovertime.

Facilitiesfor StaffandL abor

Except as otherwise stated in the Specification, the Contractor shall provide and maintain all necessary
accommodati onandwel farefacilitiesonsitef ortheContractor'sPersonnel . TheContractorshal lal soprovide
facilitiesfortheProcuringEntity'sPersonnelasstatedintheSpecifications. TheContractorshallnotpermitany of the
Contractor's Personnel to maintain any temporary or permanent living quarters within the structures
formingpartofthePermanentWorks.

Health andSafety

The Contractor shall at al times take all reasonable precautions to maintain the health and safety of the
Contractor'sPersonnel .Incollaborati onwithl ocal heal thauthoriti es,theContractorshal lensurethatmedical ~ staff,
first aid facilities, sick bay and ambulance service are available at all times at the Site and at any
accommodationforContractor'sandProcuringEntity'sPersonnel ,andthatsui tabl earrangementsaremadef or
allnecessarywel fareandhygi enerequirementsandf orthepreventionofepidemics.

TheContractorshallappointanaccidentpreventionofficerattheSite,responsibleformaintainingsafetyand
protectionagainstaccidents. Thispersonshallbequalifiedforthisresponsi bilityandshal |havetheauthorityto  issue
instructions and take protective measures to prevent accidents. Throughout the execution of theWorks,
theContractorshall providewhateveri srequiredbythispersontoexerci sethi sresponsi bilityandauthority.

The Contractor shall send, to the Engineer, details of any accident as soon as practicable after itsoccurrence.
TheContractorshal |maintai nrecordsandmakereportsconcerningheal th,saf etyandwel fareof persons,and
damagetoproperty, as the Architectmayreasonablyrequire.

TheContractorshal lconductanawarenessprogrammeonHIV andothersexual l ytransmitteddi seasesviaan
approved service provider and shall undertake such other measures taken to reduce the risk of the transfer of
these diseases between and among the Contractor's Personnel and the local community, to promote early
diagnosisandtoassistaffectedindividuals.

Contractor'sSuperintendence

Throughout the execution of the Works, and as long thereafter as is necessary to fulfil the Contractor's
obligations,theContractorshall provideal | necessarysuperintendencetopl an,arrange,direct,manage,inspect
andtestthework.

Superintendenceshallbegivenbyasufficientnumberofpersonshavingadequateknowledgeofthelanguage for
communications (defined in Sub-Clause 1.4 [Law and Language]) and of the operations to be carried out
(including the methods and techniques required, the hazards likely to be encountered and methods of
preventingaccidents), for the satisfactoryandsafeexecutionoftheWorks.

Contractor'sPersonnel

TheContractor'sPersonnel shall beappropriatel yqualified,skilledandexperiencedintheirrespectivetradesor
occupations. The Contractors Key personnel shall be named in the Specia Conditions of Contract. The
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ArchitectmayrequiretheContractortoremove(orcausetoberemoved)anyper sonempl oyedontheSiteor
Works,includingtheContractor'sRepresentativeifapplicabl e, who:

a)  Persistsinanymisconductorlackofcare,

b)  Carriesoutdutiesincompetentlyornegligently,

c¢) falstoconformwithanyprovisionsoftheContract,

d) persistsinanyconductwhichispreudicialtosafety,health,ortheprotectionoftheenvironment,or

€) based on reasonable evidence, is determined to have engaged in Fraud and Corruption during the
executionoftheWorks.

Ifappropriate,theContractorshal | thenappoi nt(orcausetobeappoi nted)asui tabl erepl acementperson.
Recor dsof Contractor ' sPer sonnelandEquipment

The Contractor shall submit, to the Engineer, details showing the number of each class of Contractor's
Personnel and of each type of Contractor's Equipment on the Site. Details shall be submitted each calendar
month,inaf ormapprovedbytheEngineer,untiltheContractorhascompl etedal lworkwhi chi sknowntobe

outstandi ngatthecompl etiondatestatedintheT aking-OverCertificateforthe\Works.

Disor derlyConduct

TheContractorshallatall timestakeal I reasonabl eprecauti onstopreventanyunl awf ul ,riotousordisorderly
conductbyoramongsttheContractor'sPersonnel ,andtopreservepeaceandprotecti onof personsandproperty
onandneartheSite.

ForeignPer sonnel

TheContractorshal |notempl oyforei gnpersonnel unl essthecontractordemonstratesthattherearenoK enyans with
the requiredskills.

The Contractor shall be responsible for the return of any foreign personnel to the place where they were
recruitedortotheirdomicile.lntheeventofthedeathi nK enyaof anyofthesepersonnel ormembersoftheir
families,theContractorshallsimilarlyberesponsi bl ef ormakingtheappropriatearrangementsforthei rreturn
orburial.

SupplyofWater

TheContractorshall ,havingregardtol ocal conditions, provideontheSiteanadequatesuppl yof drinkingand
otherwaterfortheuseoftheContractor'sPersonnel.

M easur esagainst| nsectandPestNuisance

TheContractorshal latalltimestakethenecessaryprecauti onstoprotecttheContractor'sPersonnelemployed on the
Sitefrominsectandpestnuisance,andtoreducethedangertotheirhealth. TheContractorshallcomply  with  all
theregulationsofthel ocal heal thauthorities,includinguseof appropriatei nsecticide.

AlcoholicLiquororDrugs

TheContractorshal I not,otherwi sethani naccordancewiththel awsof K enya,onsite,import,sel |, give, barter
orotherwi sedi sposeof anyal coholicliquorordrugs,orpermitoral | owi mportation,sal e,gift,barterordi sposal
thereofbyContractor'sPersonnel.

ProhibitionofFor cedor CompulsoryL abour

TheContractorshal |notempl oyforcedl abor,whichconsi stsof anyworkorservice,notvoluntarilyperformed,  that
is exacted from an individua under threat of force or penalty, and includes any kind of involuntary or
compul soryl abor,suchasi ndenturedl abor,bondedl abororsi milarl abor-contractingarrangements.

ProhibitionofHar mful ChildL abor

The Contractor shall not employ children in a manner that is economicaly exploitative, or is likely to be
hazardous,ortointerferewith,thechild'seducati on,ortobeharmfultothechil d'shealthorphysical,mental, spiritual,
moral, or socia development. Where the relevant labour laws of Kenya have provisions for
employmentof minors,theContractorshallfoll owthosel awsappli cabl etotheContractor.Chil drenbel owthe

ageof 18yearsshal I notbeempl oyedi ndangerouswork.
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TheContractorshall keepcompl eteandaccuraterecordsoftheempl oymentoflabourattheSite. Therecords  shall
include the names, ages, genders, hours worked and wages paid to al workers. These records shall be
summarizedonamonthlybas sandsubmittedtotheEngineer. Theserecordsshal | bei ncludedinthedetail sto
besubmittedbytheContractorunder Sub-Clause6.10[ Recordsof Contractor'sPersonnel andEqui pment] .

619 WorkersOrganizations

The Contractor shall comply with the relevant labor laws that recognize workers' rights to form and to join
workers' organizations of their choosing without interference.

620  Non-DiscriminationandEqualOpportunity

TheContractorshall basethel abourempl oymentontheprinci pl eof equal opportunityandf airtreatmentand
shall notdiscrimi natewithrespecttoaspectsoftheempl oymentrel ati onshi p,includingrecruitmentandhiring,
compensation(includingwagesandbenefits),workingconditionsandtermsofemployment,accesstotraining,
promotion,terminati onof empl oymentorretirement,anddiscipline.

7 PLANT,MATERIALSANDWORKMANSHIP
71 M anner of Execution

TheContractorshall carryoutthemanuf acture/assembl eof pl ant,theproducti onandmanuf actureof M aterial's,
andall otherexecutionoftheWorks:

a)  Inthe manner(ifany)specifiedintheContract,
b)  inaproperworkmanlikeandcareful manner,inaccordancewithrecognizedgoodpractice,and

c) with properly equipped facilities and non-hazardous Materials, except as otherwise specified in the
Contract.

72 Samples

TheContractorshallsubmitthefoll owingsampl esof M aterial s,andrel evantinformation, to the Architectfor
consentpriortousingtheM aterial sinorfortheWorks:

a)  manufacturer'sstandardsamplesofMaterialsandsamplesspecifiedintheContract,allattheContractor's
cost,and

b)  additionasamplesinstructedbytheArchitectasaVariation.
Each sample shall be labeled as to origin and intended use in the Works.
73 I nspection

731  TheProcuringEntity'sPersonnel shallatal Ireasonabl etimes:
a) Havefullaccesstoall partsoftheSiteandtoal | placesfromwhichnatural M aterial sarebeingobtained, and

b)  during production, manufacture and construction (at the Site and elsewhere), be entitled to examine,
inspect, measure and test the materials and workmanship, and to check the progress of manufacture of
Plantandproductionandmanufactureof M aterials.

732  The Contractor shall give the Procuring Entity's Personnel full opportunity to carry out these activities,
including providing access, facilities, permissions and safety equipment. No such activity shall relieve the
Contractorfromanyobligationorresponsibility.

733  TheContractorshallgivenoticetotheArchitectwheneveranyworkisreadyandbef oreiti scoveredup, putout of
sight, or packaged for storage or transport. The Architect shal then either carry out the examination,
i nspecti on,measurementortesti ngwithoutunreasonabl edel ay,or promptlygivenoti cetotheContractorthat
theArchitectdoesnotrequiretodoso. | ftheContractorfail stogivethenoti ce, heshall ,ifandwhenrequiredby
theEngineer,uncovertheworkandthereafterrel nstateandmakegood,al | attheContractor'scost.

74 Testing

741 ThisSub-ClauseshallapplytoalltestsspecifiedintheContract.
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ExceptasotherwisespecifiedintheContract,theContractorshal l provideal | apparatus,assistance,documents  and
other information, electricity, equipment, fuel, consumables, instruments, labor, materials, and suitably
qualifiedandexperiencedstaff,asarenecessarytocarryoutthespecifiedtestsefficiently. TheContractorshall agree,
with the Engineer,thetimeandplaceforthespecifiedtestingofanyPlant,Materialsandotherpartsofthe Works.

TheArchitectmay,underClausel3[V ariationsand Adjustments],varythelocationordetailsofspecifiedtests, or
instruct the Contractor to carry out additional tests. If these varied or additional tests show that the tested
Plant, M aterial sorworkmanshi pi snoti naccordancewiththeContract,thecostof carryi ngoutthi sV ariation
shallbebornebytheContractor,notwithstandingotherprovisionsoftheContract.

TheArchitectshall givetheContractornotl essthan24hoursnoti ceoftheArchitecti ntentiontoattendthetests.
IftheArchitectdoesnotattendattheti meandpl aceagreed,theContractormayproceedwiththetests,unless
otherwise instructed by the Engineer, and the tests shall then be deemed to have been made in the Architect
presence.

IftheContractorsuffersdel ayand/orincursCostfromcomplyingwiththesei nstructionsorasaresultofadelay ~ for

which the Procuring Entity is responsible, the Contractor shall give notice to the Architect and shall be

entitledsubj ecttoSub-Clause20.1] Contractor'sClai ms] to:

a) anextension of time for any such delay, if completion isor will be delayed, under Sub-Clause 8.4
[Extensionof TimeforCompletion],and

b)  paymentofanysuchCost-plusprofit,whichshallbeincludedintheContractPrice.

Afterreceivingthisnotice,theArchitectshal l proceedi naccordancewithSub-Clause3.5] Determinations]to
agreeordeterminethesematters.

The Contractor shall promptly forward to the Architect duly certified reports of the tests. When thespecified
testshavebeenpassed,theArchitectshallendorsetheContractor'stestcertificate,orissueacertificatetohim, to that
effect. If the Architect has not attended the tests, he shall be deemed to have accepted the readings as
accurate.

Rejection

If, asaresult of an examination, inspection, measurement or testing, any Plant, Materials or workmanship is
found to be defective or otherwise not in accordance with the Contract, the Architect may reject the Plant,
M aterial sorworkmanshi pbygivingnoti cetotheContractor,withreasons. TheContractorshal lthenpromptly
makegoodthedefectandensurethatthere ecteditemcomplieswiththeContract.

IftheArchitectrequiresthi sPlant,M ateri al sorworkmanshi ptoberetested,thetestsshal | berepeatedunderthe
sametermsandconditions.|fthereg) ectionandretestingcausetheProcuringEntitytoi ncuradditional costs,the
Contractorshall subj ecttoSub-Cl ause2.5[ Procuri ngEntity'sClai ms] paythesecoststotheProcuringEntity.

RemedialWork

Notwithstandinganyprevioustestorcertification,the ArchitectmayinstructtheContractorto:

a)  RemovefromtheSiteandrepl aceanyPlantorM aterial swhichisnotinaccordancewiththeContract,

b)  removeandre-executeanyotherworkwhichisnotinaccordancewiththeContract,and

c)  executeanyworkwhichisurgentlyrequiredforthesafetyoftheWorks,whetherbecauseof anaccident,
unforeseen ableeventorotherwise.

The Contractor shall comply with the instruction within a reasonable time, which shall be the time (if any)
specifiedintheinstruction,orimmediatelyifurgencyisspecifiedundersub-paragraph(c).

IftheContractorfail stocomplywiththei nstructi on,theProcuringEntityshal | beentitl edtoempl oyandpay other
persons to carry out the work. Except to the extent that the Contractor would have been entitled to payment
for the work, the Contractor shall subject to Sub-Clause 2.5 [Procuring Entity's Claims] pay to the
ProcuringEntityall costsarisingfromthisfailure.

If the contractor repeatedly delivers defective work, the Procuring Entity may consider termination in
accordancewithClausel5.

Owner shipof PlantandM aterials

ExceptasotherwiseprovidedintheContract,eachitemof PlantandM aterial sshal lbecomethepropertyofthe
ProcuringEntityatwhicheveristheearlierof thef ol owi ngtimes, freefromliensandotherencumbrances:
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a)  WhenitisincorporatedintheWorks,

b)  when the Contractor is paid the corresponding value of the Plant and Materials under Sub-Clause 8.10
[PaymentforPlantandM aterial sinEventof Suspension].

Royalties

Unless otherwise stated in the Specification, the Contractor shall pay all royalties, rents and other payments for:
a)  Naturalmaterial sobtai nedfromoutsi detheSite,and

b)  thedisposal of material fromdemolitionsandexcavati onsandof othersurplusmaterial (whethernatural
orman-made),excepttotheextentthatdisposalareaswithintheSitearespecifiedintheContract.

COMMENCEMENT,DELAYSANDSUSPENSION
CommencementofWorks

ExceptasotherwisespecifiedintheSpecial Conditionsof Contract,theCommencementDateshall bethedate

atwhichthefollowingprecedentconditionshaveallbeenfulfilledandthe Architectnotificationrecordingthe

agreement of both Parties on such fulfilment and instructing to commence the Work is received by the

Contractor:

a)  SignatureoftheContractAgreementbybothParties,andifrequired,approval oftheContractbyrel evant
authoritiesofKenya;

b)  exceptifotherwisespecifiedintheSpecial ConditionsofContract,effectiveaccesstoandpossessionof the
Site given to the Contractor together with such permission(s) under (@) of Sub-Clausel.13
[ CompliancewithL aws] asrequiredforthecommencementoftheWorks.

c) ReceiptbytheContractoroftheAdvancePaymentunder Sub-Clausel4.2[ AdvancePayment]provided that
the correspondingbankguaranteehasbeendeliveredbytheContractor.

Ifthesai dArchitectinstructi oni snotrecel vedbytheContractorwithin180daysfromhi srecei ptofthel etterof
Acceptance,theContractorshall beentitl edtotermi natetheContractunder Sub-Clausel6.2[ Terminationby
Contractor].

The Contractor shall commence the execution of the Works as soon asis reasonably practicable after the
CommencementDateandshal lthenproceedwiththeWorkswithdueexpeditionandwithoutdel ay.

Timefor Completion

The Contractor shall compl ete the whol e of the Works, and each Section (if any), within the Time for

Completion for the Works or Section (as the case may be), including:

a)  AchievingthepassingoftheTestsonCompletion,and

b) completing all work which is stated in the Contract as being required for the Works or Section to be
considered to be completed for the purposes of taking-over under Sub-Clause 10.1 [Taking Over of the
Works andSections].

Programme

TheContractorshal | submitadetail edti meprogrammetotheArchitectwithinl4daysafterreceivingthenotice under
Sub-Clause 8.1 [Commencement of Works]. The Contractor shall also submit a revised programme
whenever the previous programme is inconsistent with actual progress or with the Contractor's obligations.
Eachprogrammeshallinclude:

a)  TheorderinwhichtheContractorintendstocarryouttheWorks,includingtheanti ci patedtimingofeach  stage
of design (if any), Contractor's Documents, procurement, manufacture of Plant, delivery to Site,
construction,erectionandtesting,

b) each of these stages for work by each nhominated Subcontractor (as defined in Clause 5 [Nominated
Subcontractorsg]),

c) thesequenceandtimingofinspectionsandtestsspecifiedintheContract,and
d) asupportingreportwhichincludes:
i)  agenera descriptionofthemethodswhichtheContractori ntendstoadopt,andofthemaj orstages, in the
executionoftheWorks,and

ii) details showing the Contractor's reasonabl e estimate of the number of each class of Contractor's
Personnel and of each type of Contractor's Equipment, required on the Site for each major stage.
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Unless the Engineer, within 14 days after receiving a programme, gives notice to the Contractor stating the
extent to which it does not comply with the Contract, the Contractor shall proceed in accordance with the
programme, subject to his other obligations under the Contract. The Procuring Entity's Personnel shall be
entitledtorel yupontheprogrammewhenplanningtheiractivities.

TheContractorshallpromptlygivenoticetothe Architectofspecificprobablefutureeventsorcircumstances
whichmayadverselyaffectthework,increasetheContractPri ceordel aytheexecuti onoftheWorks.

If, at anytime, the Architect gives notice to the Contractor that a programme fails (to the extent stated) to
comply with the Contractor to be consistent with actual progress and the Contractor's stated intentions, the
Contractor shall submit arevised programme to the Architect in accordance with this Sub-Clause.

Extension of Timefor Completion

The Contractor shall be entitled subject to Sub-Clause 20.1 [Contractor's Claims] to an extension of the
Time for Completion if and to the extent that completion for the purposes of Sub-Clause 10.1 [Taking Over
of the Works and Sections] is or will be delayed by any of the following causes:

a) aVaiaton (unless an adjustment to the Time for Completion has been agreed under Sub-Clause 13.3
[Variation Procedure]) or other substantial change in the quantity of an item of work included in the
Contract,

b) acause of delay giving an entitlement to extension of time under a Sub-Clause of these Conditions,
c) exceptionally adverse climatic conditions,

d) Unforeseeable shortagesin the availability of personnel or Goods caused by epidemic or
governmental actions, or

€) any delay, impediment or prevention caused by or attributable to the Procuring Entity, the Procuring
Entity's Personnel, or the Procuring Entity's other contractors.

If the Contractor considers itself to be entitled to an extension of the Time for Completion, the Contractor
shall give notice to the Architect in accordance with Sub-Clause 20.1 [Contractor's Claims]. When
determining each extension of time under Sub-Clause 20.1, the Architectshall review previous
determinations and may increase, but shall not decrease, the total extension of time.

Delays Caused by Authorities

If the following conditions apply, namely:

a) The Contractor has diligently followed the procedures laid down by the relevant legally constituted
public authoritiesin Kenya,

b)  These authorities delay or disrupt the Contractor's work, and

c) thedelay or disruption was Unforeseeable, then thisdelay or disruption will be considered as a cause
of delay under sub-paragraph (b) of Sub-Clause 8.4 [Extension of Time for Completion].
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Rate of Progress

If atanytime:

a)  Actudprogressistoos owtocompl etewithintheTimeforCompl etion,and/or

b)  Progresshasfallen(orwillfall)behindthecurrentprogrammeunder Sub-Clause8.3[ Programme] ,other
thanasaresultof acauselistedinSub-Clause8.4] Extensi onof Timef orCompl etion] thentheArchitect  may
instruct the Contractor to submit, under Sub-Clause 8.3 [Programme], a revised programme and
supporting report describing the revised methods which the Contractor proposes to adopt in order to
expediteprogressandcompl etewithintheTimeforCompl etion.

Unless the Architect notifies otherwise, the Contractor shall adopt these revised methods, which mayrequire
increases in the working hours and/or in the numbers of Contractor's Personnel and/or Goods, at the risk and
cost of the Contractor. If these revised methods cause the Procuring Entity to incur additiona costs, the
Contractor shall subject to notice under Sub-Clause 2.5 [Procuring Entity's Claimg] pay these costs to the
ProcuringEntity,i nadditiontodel aydamages(ifany)under Sub-Clause8. 7bel ow.

Additional costs of revised methods including acceleration measures, instructed by the Architect to reduce
del aysresultingfromcauseslistedunder Sub-Cl ause8.4] Extensi onof Timef orCompl etion] shal | bepai dby
theProcuringEntity,withoutgenerating,however,anyotheradditionalpaymentbenefittotheContractor.

DelayDamages

If the Contractor fails to comply with Sub-Clause 8.2 [Time for Completion], the Contractor shall subject to
notice under Sub-Clause 2.5 [Procuring Entity's Claims] pay delay damages to the Procuring Entity for this
default. These delay damages shall be the sum stated in the Special Conditions of Contract, which shall be
pai df oreverydaywhichshal l el apsebetweentherel evant Timef or Compl eti onandthedatestatedi nthe taking-
OverCertificate. However,thetotalamountdueunderthisSub-Cl auseshal | notexceedthemaxi mum

amountofdel aydamages(ifany)statedintheSpeci al Conditionsof Contract.

Thesedel aydamagesshall betheonlydamagesduefromtheContractorforsuchdefault,otherthani ntheevent of
termination under Sub-Clause 15.2 [Termination by Procuring Entity] prior to completion of the Works.
These damages shall not relieve the Contractor from his obligation to complete the Works, or from anyother
duties,obligati onsorresponsibilitieswhichhemayhaveundertheContract.

SuspensionofWork

TheArchitectmayatanytimeinstructtheContractortosuspendprogressof partoralloftheWorks.During
suchsuspension,theContractorshall protect, storeandsecuresuchpartortheWorksagai nstanydeterioration,  loss
ordamage.

TheArchitectmayalsonotifythecauseforthesuspension.Ifandtotheextentthatthecauseisnotifiedandisthe
responsibilityoftheContractor,thef ol lowingSub-Cl auses3.9,8.10and8.11shal Inotapply.

Consequences of Suspension

If the Contractor suffers delay and/or incurs Cost from complying with the Architect instructions underSub-
Clause 8.8 [Suspension of Work] and/or from resuming the work, the Contractor shall give notice to the
Architectandshal lbeentitl edsubjecttoSub-Clause20.1[ Contractor'sClaims] to:

a) anextension of timefor any such delay, if completion isor will be delayed, under Sub-Clause 8.4
[Extensionof TimeforCompletion] ,and

b)  PaymentofanysuchCost,whichshallbeincludedintheContractPrice.

Afterreceivingthisnotice,theArchitectshall proceedi naccordancewithSub-Clause3.5] Determinations]to
agreeordeterminethesematters.

TheContractorshal | notbeentitl edtoanextens onoftimefor,ortopaymentoftheCostincurredin,making good the
consequences of the Contractor's faulty design, workmanship or materias, or of the Contractor's
failuretoprotect,storeorsecurei naccordancewithSub-Cl ause8.8[ Suspensi onofWork] .

Paymentfor PlantandM aterialsinEventof Suspension

TheContractorshal | beentitl edtopaymentoftheval ue(asatthedateof suspensi on)of Plantand/orMaterial s
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whichhavenotbeendeliveredtoSite,if:
a)  TheworkonPlantordeliveryof Plantand/orM aterial shasbeensuspendedformorethan30days,and

b) the Contractor has marked the Plant and/or Materials as the Procuring Entity's property in accordance
with the Architectinstructions.

ProlongedSuspension

If the suspension under Sub-Clause 8.8 [Suspension of Work] has continued for more than 84 days, the
Contractor may request the Architect permission to proceed. If the Architect does not give permissionwithin
30daysafterbeingrequestedtodoso,theContractormay,bygivingnoti cetotheEngi neer treatthesuspension
asanomissionunderClausel3[VariationsandAdjustments] of the affectedpartoftheWorks.lfthesuspension
affects the whole of the Works, the Contractor may give notice of termination under Sub-Clause 16.2
[TerminationbyContractor].

ResumptionofWork

After the permissionorinstructiontoproceedisgiven,theContractorandtheArchitectshalljointlyexamine the
Works and the Plant and Materials affected by the suspension. The Contractor shall make good any
deteriorati onordefecti norl ossoftheWorksor PlantorM aterial s,whichhasoccurredduringthesuspension
afterreceivingfromtheA rchitectani nstructiontothi seff ectunderClausel3[ V ariationsandAdj ustments).

TESTSONCOMPLETION
Contractor'sObligations

The Contractor shall carry out the Tests on Completion in accordance with this Clause and Sub-Clause 7.4
[ Testing],afterprovidingthedocumentsi naccordancewi thsub-paragraph(d) of Sub-Clause4. 1] Contractor's
Genera Obligations).

TheContractorshall givetotheA rchitectnotl essthan21daysnoti ceofthedateaf terwhi chtheContractorwill
bereadytocarryouteachoftheTestsonCompl etion.Unl essotherwi seagreed, TestsonCompl etionshal lbe
carriedoutwithinl4daysafterthi sdate,onsuchdayordaysastheArchitectshal linstruct.

Inconsi deringtheresul tsoftheTestsonCompl eti on,theArchitectshallmakeal | owancesfortheeff ectofany
useoftheWorksbytheProcuringEntityontheperf ormanceorothercharacteri sticsoftheWorks.A ssoonasthe
Works,oraSection,havepassedany TestsonCompletion,theContractorshallsubmitacertifiedreportofthe
resultsoftheseT eststotheEngineer.

DelayedTess

If the Testson Completion are being unduly delayed by the Procuring Entity, Sub-Clause 7.4 [Testing] (fifth
paragraph)and/orSub-Clausel0.3[ I nterferencewith TestsonCompl etion] shal lbeapplicabl e.

IftheT estsonCompl eti onarebei ngundul ydel ayedbytheContractor theArchitectmaybynoticerequirethe
Contractor to carry out the Testswithin 21 days after receiving the notice. The Contractor shall carry out the
TestsonsuchdayordayswithinthatperiodastheContractormayfixandofwhichheshallgivenoticetothe Engineer.

IftheContractorfail stocarryouttheTestsonCompl eti onwi thi ntheperiodof 21days,theProcuringEntity's
Personnel mayproceedwiththeT estsattheri skandcostoftheContractor. TheT estsonCompl etionshal lthen
bedeemedtohavebeencarriedoutinthepresenceoftheContractorandtheresul tsoftheTestsshal | beaccepted
asaccurate.

Retestingofrelatedwor ks

IftheWorks,oraSection,failtopasstheT estsonCompl eti on, Sub-Clause?.5[] Rej ection] shall apply,andthe
Architect or the Contractor may require the failed Tests, and Tests on Completion on any related work, to be
repeatedunderthesametermsandconditions.

FailuretoPassTestsonCompletion

IftheWorks,oraSection,failtopasstheT estsonCompl eti onrepeatedunder Sub-Clause9. 3[ Retesting] ,the
Architectshallbeentitledto:

a)  Orderfurtherrepetitionof TestsonCompl etionunder Sub-Clause9.3;0r
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b) if the failure deprives the Procuring Entity of substantially the whole benefit of the Works or Section,
rejecttheWorksorSection(as ~ the casemaybe),inwhicheventtheProcuringEntityshall havethesame
remedi esasareprovidedinsub-paragraph(c)of Sub-Clausel1.4] Fail uretoRemedyDef ects).

PROCURINGENTITY'STAKINGOVER
TakingOver oftheWorksandSections

ExceptasstatedinSub-Clause9.4[ Fail uretoPassT estsonCompl etion] ,theWorksshal | betakenoverbythe
Procuring Entity when (i) the Works have been completed in accordance with the Contract, including the
mattersdescribedinSub-Clause8.2[ TimeforCompl etion] andexceptasal | owedinsub-paragraph(a) bel ow,
and(ii)aT aking-OverCertificateforthe Workshasbeeni ssued, ori sdeemedtohavebeeni ssuedi naccordance
withthisSub-Clause.

TheContractormayapplybynoticetotheArchitectforal aking-OverCertificatenotearlierthan14daysbefore
theWorkswill, in the Contractor'sopinion,becompleteandreadyfortakingover.lftheWorksaredividedinto
Sections,theContractormaysimilarlyapplyforaTl aking-OverCertificateforeachSection.

TheArchitectshall,within30daysafterrecei vingtheContractor'sapplication:

a) IssuetheTaking-OverCertificatetotheContractor,statingthedateonwhichtheWorksor Sectionwere
compl etedi naccordancewiththeContract,exceptf oranyminoroutstandi ngworkanddef ectswhi chwil|
notsubstantial | yaffecttheuseoftheWorksor Secti onforthei rintendedpurpose(ei theruntil orwhil stthis
workiscompl etedandthesedef ectsareremedied);or

b)  regect the application, giving reasons and specifying the work required to be done by the Contractor to
enable the Taking-Over Certificate to be issued. The Contractor shall then complete this work before
issuingaf urthernoticeunderthi sSub-Clause.

IftheArchitectfail seithertoi ssuetheTaking-OverCertificateortorejecttheContractor'sapplicationwithin
theperi odof 30days,andiftheWorksor Section(as the casemaybe)aresubstantiallyinaccordancewiththe
Contract,theTaking-OverCertificateshallbedeemedtohavebeenissuedonthelastdayofthatperiod.

TakingOver of PartsoftheWorks

TheArchitectmay,atthesol edi screti onoftheProcuringEntity i ssueal aking-OverCertificateforanypartof
thePermanentWorks.

The Procuring Entity shall not use any part of the Works (other than as a temporary measure which is either
specified in the Contract or agreed by both Parties) unless and until the Architect has issued a Taking-Over
Certificateforthispart.However iftheProcuringEntitydoesuseanypartoftheWorksbeforetheT aking-Over
Certificate isissued:

a)  Thepartwhichisusedshallbedeemedtohavebeentakenoverasfromthedateonwhichitisused,

b) theContractorshallceasetobeliablef orthecareof suchpartasfromthi sdate,whenresponsibilityshall
passtotheProcuringEntity,and

c) ifrequestedbytheContractor,theArchitectshallissueaTl aking-OverCertificateforthispart.

After  the  Architecthasi ssuedal aking-OverCertificateforapartoftheWorks,theContractorshallbegiventhe
earliestopportunitytotakesuchstepsasmaybenecessarytocarryoutanyoutstanding TestsonCompl etion. The
Contractor shall carry out these Tests on Completion as soon as practicable before the expiry date of the
relevantDefectsNotificationPeriod.

If the Contractor incurs Cost as aresult of the Procuring Entity taking over and/or using a part of the Works,
otherthansuchuseasisspecifiedintheContractoragreedbytheContractor,theContractorshall(i)givenotice to the
Architect and (ii) be entitled subject to Sub-Clause 20.1 [Contractor's Claims] to payment of any such
accrued costs, which shall be included in the Contract Price. After receiving this notice, the Architect shall
proceedi naccordancewi thSub-Clause3.5] Determinations] toagreeordetermi nethi saccruedcost.

IfaT aking-OverCertificatehasbeenissuedforapartoftheWorks (otherthanaSection),thedel aydamages
thereafterforcompl etionoftheremai nderoftheWorksshal Ibereduced. Similarly, thedel aydamagesforthe
remainder of the Section (if any) in which this part isincluded shall also be reduced. For any period of delay
after  the  datestatedinthisTaking-OverCertificate,theproportionalreductioninthesedelaydamagesshallbe
calculatedastheproportionwhichthevalueofthepartsocertifiedbearstothevalueoftheWorksor Section(as
thecasemaybe)asawhol e. TheArchitectshal | proceedi naccordancewithSub-Clause3.5] Determinations]to
agreeordeterminetheseproportions. Theprovisi onsofthi sparagraphshal lonlyappl ytothedail yrateof del ay
damagesunder Sub-Clause8.7[ Del ayDamages] andshal | notaff ectthemaxi mumamountofthesedamages.
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InterferencewithTestsonCompletion

IftheContractorisprevented,formorethanl4days,fromcarryingoutthe TestsonCompl eti onbyacausefor
whichtheProcuringEntityi sresponsi bl e, theProcuringEntityshal |l bedeemedtohavetakenovertheWorksor
Section(as the casemaybe) on the datewhentheTestsonCompl eti onwoul dotherwi sehavebeencompl eted.

TheArchitectshallthenissueaT aking-OverCertificateaccordingly, and the ContractorshallcarryouttheTests
onCompletionassoonaspracticable,beforetheexpirydateoftheDefectsNotificationPeriod. TheArchitect  shall
require the Tests on Completion to be carried out by giving 14 days notice and in accordance with the
relevantprovisionsoftheContract.

If the Contractor suffers delay and/or incurs Cost as a result of this delay in carrying out the Tests on
Completion, the Contractor shall give notice to the Architect and shall be entitled subject to Sub-Clause20.1
[Contractor'sClaimg]to:

a) anextension of time for any such delay, if completion isor will be delayed, under Sub-Clause 8.4
[Extensionof TimeforCompletion],and

b)  paymentofanysuchaccruedcosts,whichshallbeincludedintheContractPrice.

Afterreceivingthisnotice theArchitectshal l proceedi naccordancewithSub-Clause3.5] Determinations]to
agreeordeterminethesematters.

SurfacesRequiringReinstatement

Exceptasotherwi sestatedinaT aking-OverCertificate,acertificateforaSecti onorpartoftheWorksshal I not
bedeemedtocertifycompl etionofanygroundorothersurfacesrequiringrei nstatement.

DEFECTSLIABILITY
Completionof OutstandingWorkandRemedyingDefects

InorderthattheWorksandContractor'sDocuments,andeachSecti on,shal |bei ntheconditionrequiredbythe
Contract(fairwearandtearexcepted)bytheexpirydateoftherelevantDefectsNotificationPeriodorassoonas
practicabl ethereafter,theContractorshall:

a) complete any work which is outstanding on the date stated in a Taking-Over Certificate, within such
reasonabl etimeasi si nstructedbytheEngineer,and

b) execute all work required to remedy defects or damage, as may be notified by (or on behalf of) the
ProcuringEntityonorbeforetheexpirydateoftheDefectsNotificationPeriodfortheWorksorSection (as the
casemaybe).

Ifadefectappearsordamageoccurs,theContractorshallbenotifiedaccordinglybytheEngineer.
CostofRemedyingDefects

All work referred to in sub-paragraph (b) of Sub-Clause 11.1 [Completion of Outstanding Work and
RemedyingDef ects] shal | beexecutedattheri skandcostoftheContractor,ifandtotheextentthattheworkis
attributableto:

a)  AnydesignforwhichtheContractorisresponsible,

b)  Plant,Material sorworkmanshipnotbei nginaccordancewiththeContract,or

¢) FailurebytheContractortocomplywithanyotherobligation.

Ifandtotheextentthatsuchworkisattributabletoanyothercause,theContractorshallbenotifiedpromptlyby
(oronbehalfof )theProcuringEntity,andSub-Clausel3.3[ V ariationProcedure] shal l apply.

ExtensionofDefectsNotificationPeriod

TheProcuringEntityshallbeentitl edsubjecttoSub-Clause2.5[] Procuri ngEntity'sCl aims] toanextensi onof
theDefectsNotificationPeriodfortheWorksoraSecti onifandtotheextentthattheWorks,Sectionoramgjor item of
Plant (as the case may be, and after taking over) cannot be used for the purposes for which they are intended
by reason of a defect or by reason of damage attributable to the Contractor. However, a Defects
NotificationPeriodshallnotbeextendedbymorethantwoyears.
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Ifdeliveryand/orerectionof Plantand/orM ateri al swassuspendedunder Sub-Cl ause8.8[ Suspensi onof Work]
orSub-Clausel6.1] Contractor'sEntitlementtoSuspendWork] theContractor'sobli gationsunderthi sClause
shallnotapplytoanydefectsordamageoccurringmorethantwoyearsaftertheDefectsNotificationPeriodfor
thePlantand/orM ateri al swoul dotherwi sehaveexpired.

FailuretoRemedyDefects

If the Contractor fails to remedy any defect or damage within a reasonable time, a date may be fixed by the
Engineer, on or by which the defect or damage is to be remedied. The Contractor shall be given reasonable
noticeofthisdate.

If the Contractor fails to remedy the defect or damage by this notified date and this remedial work was to be
executedatthecostoftheContractorunder Sub-Clausel1.2[ Costof RemedyingDefects] ,theProcuringEntity
may (athisoption):
€) Carryouttheworkitsel forbyothers,inareasonabl emannerandattheContractor'scost, but the
Contractorshall have no responsibility for this work; and the Contractor shall subject to Sub-Clause
2.5 [Procuring Entity's Claims] pay to the Procuring Entity the costs reasonably incurred by the
Procuring Entity in remedying the defect ordamage;
(b) RequiretheA rchitecttoagreeordetermineareasonabl ereducti onintheContractPri cei naccordancewithSub-
Clause 3.5 [Determinations]; or
(© if the defect or damage deprives the Procuring Entity of substantially the whole benefit of the Works
or any
maj orpartoftheWorks,termi natetheContractasawhol e,orinrespectof suchmaj orpartwhi chcannotbeput  to
the intendeduse Withoutprejudicetoanyotherrights,undertheContractorotherwise,theProcuringEntity
shallthenbeentitl edtorecoveral | sumspaidf ortheWorksorforsuchpart(as the casemaybe),plusfinancing
costsandthecostof di smantlingthesame, cl eari ngtheSiteandreturni ngPlantandM aterial stotheContractor.

Removal of DefectiveWor k

Ifthedef ectordamagecannotberemedi edexpediti ousl yontheSi teandtheProcuringEntitygivesconsent the
ContractormayremovefromtheSi tef orthepurposesofrepairsuchitemsof Plantasaredefectiveordamaged.  This
consent may require the Contractor to increase the amount of the Performance Security by the full
replacementcostoftheseitems,ortoprovideotherappropriatesecurity.

Further Tests

Iftheworkof remedyingof anydef ectordamagemayaf fecttheperf ormanceoftheWorks,theArchitectmay  require
the repetition of any of the tests described in the Contract. The requirement shall be made by notice
withinl4daysafterthedef ectordamagei sremedi ed.

These tests shall be carried out in accordance with the terms applicabl e to the previous tests, except that they
shallbecarriedoutattheri skandcostofthePartyliabl e,under Sub-Clausel1.2[ Costof RemedyingDefects], for the
costoftheremedialwork.

RightofAccess

UntiltheCompletionCertificatehasbeeni ssued,theContractorshal | havesuchrightof accesstotheWorksas is
reasonably required in order to comply with this Clause, except as may be inconsistent with the Procuring
Entity'sreasonabl esecurityrestrictions.

ContractortoSear ch

TheContractorshall ifrequiredbytheEngineer,searchforthecauseof anydefectonpartsoftheworks that
haveal readyaccepted,underthedirecti onoftheEngineer.Unl essthedef ecti stoberemedi edatthecostofthe
Contractor under Sub-Clause 11.2 [Cost of Remedying Defects], the Cost of the search plus profit shall be
agreed or determined by the Architect in accordance with Sub-Clause 3.5 [Determinations] and shall be
includedintheContractPrice.

CompletionCertificate
PerformanceoftheContractor'sobligati onsshal I notbeconsi deredtohavebeencompl eteduntiltheArchitect
hasissuedtheCompletionCertificatetotheContractor,statingthedateonwhichtheContractorcompletedhis

obligationsundertheContract.

The Architect shall issue the Completion Certificate within 30days after the latest of the expiry dates of the



1193

1110

nn

1nni

1nn2

1113

2

121

1211

1212

1213

1214

1215

123

DefectsLiabilityPeriod,orassoonthereafterastheContractorhassuppliedal ItheContractor'sDocumentsand
completed and tested all the Works, including remedying any defects. A copy of the Completionn Certificate
shallbei ssuedtotheProcuringEntity.

OnlytheCompletionCertificateshallbedeemedtoconstituteacceptanceoftheWorks.

UnfulfilledObligations

After the Completion Certificate has been issued, each Party shall remain liable for the fulfilment of any
obligati onwhi chremai nsunperf ormedatthatti me. Forthepurposesof determi ningthenatureandextentof
unperformedobligations,theContractshal | bedeemedtoremaininforce.

Clear anceof Site

Upon receiving the Completion Certificate, the Contractor shall remove any remaining Contractor's
Equipment,surplusmaterial ,wreckage,rubbishandTemporaryWorksfromtheSite.

If all these items have not been removed within 30days after receipt by the Contractor of the Completion
Certificate,theProcuringEntitymaysellorotherwisedisposeofanyremainingitems. TheProcuringEntity

shall beentitl edtobepai dthecostsi ncurredinconnectionwith,orattri butabl eto,suchsal eordisposal and
restoringtheSite.

Any balance of the moneys from the sale shall be paid to the Contractor. If these moneys are less than the
ProcuringEntity'scosts,theContractorshall paytheoutstandi ngbal ancetotheProcuringEntity.

MEASUREMENTANDEVALUATION
WorkstobeM easur ed

TheWorks shallbemeasured,andval uedf orpayment,inaccordancewiththisClause. TheContractorshall show in
each application under Sub-Clauses 14.3 [Application for Interim Payment Certificates], 14.10 [Statement
on Completion] and 14.11 [Application for Final Payment Certificate] the quantities and other
parti cul arsdetailingtheamountswhichheconsi derstobeentitledundertheContract.

WhenevertheArchitectrequiresanypartoftheWorkstobemeasured,reasonabl enoti ceshal | begiventothe

Contractor'sRepresentative,whoshall:

a) promptly either attend or send another qualified representative to assist the Architect in making the
measurement,and

b) supplyanyparticularsrequestedbytheEngineer.

If the Contractor fails to attend or send a representative, the measurement made by the Architect shall be
accepted asaccurate.

Exceptasotherwisestatedi ntheContract,whereveranyPermanent\Worksaretobemeasuredfromrecords,
theseshal lbepreparedbytheEngineer. TheContractorshall ,asandwhenrequested, attendtoexamineand
agreetherecordswiththeEngineer,andshal | signthesamewhenagreed.IftheContractordoesnotattend,the
recordsshal | beacceptedasaccurate.

IftheContractorexami nesanddi sagreestherecords,and/ordoesnotsignthemasagreed,thentheContractor ~ shall
give notice to the Architect of the respects in which the records are asserted to be inaccurate. After
receiving this notice, the Architect shall review the records and either confirm or vary them and certify the
paymentoftheundi sputedpart.lftheContractordoesnotsogi venoti cetotheA rchitectwithinl4daysafter

bei ngrequestedtoexami netherecords,theyshallbeacceptedasaccurate.

M ethodof M easur ement

Except as otherwise stated in the Contract:

a) Measurementshall bemadeofthenetactual quantityof eachitemofthePermanentWorks,and

b) the method of measurement shall be in accordance with the Bill of Quantities or other applicable
Schedules.

Evaluation

Except as otherwise stated in the Contract, the Architect shall proceed in accordance with Sub-Clause 3.5
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[ Determi nati ons] toagreeordeterminetheval ueofworkdonebyeval uati ngeachi temofwork,applyingthe
measurement agreed or determined in accordance with the above Sub-Clauses 12.1 and 12.2 and the
appropriaterateorpricefortheitem.

Foreachitemofwork,theappropriaterateorpricefortheitemshallbetherateorpricespecifiedforsuchitem in  the
Contractor,ifthereisnosuchitem,specifiedforsimilarwork.

AnyitemofworkincludedintheBillofQuantitiesforwhichnorateorpricewasspecifiedshallbeconsidered
asincludedinotherratesandpricesintheBill of Quantitiesandwill notbepai df orseparately.

However, for a newitemofwork,anewrateor priceshal | beappropriateforsuchitemofworkif:
a)  TheworkisinstructedunderClausel3[V ariationsandAdjustments],
b)  norateorpriceisspecifiedintheContractforthisitem,and

C)  no specified rate or price is appropriate because the item of work is not of similar character, or is not
executedundersimilarconditions,asanyitemintheContract.

Eachnewrateorpriceshal | bederivedfromanyrel evantratesorprices ntheContract.|fnoratesorpricesare
relevantforthenewitemofwork i tshal | bederivedfromthereasonabl eCostof executingsuchwork,prevailing
marketrates,togetherwithprofit,takingaccountofanyotherrelevantmatters.

Until such time as an appropriate rate or price is agreed or determined, the Architect shall determine a
provisional rate or price for the purposes of Interim Payment Certificates as soon as the concerned work
commences.

Wherethecontractpri cei sdiff erentfromthecorrectedtender pri ce,inordertoensurethecontractorisnotpaid
lessormorerel ativetothecontractpri ce(whichwoul dbethetender price),paymentvaluationcertificatesand
variationordersonomi ssionsandadditi onsval uedbasedonratesintheBill of Quantitiesorschedul eof ratesin the
Tender, will be adjusted by a plusorminus percentage. The percentage already worked out during tender
eval uationi sworkedoutasfoll ows: (correctedtender price-tender price)/tender pricex100.

Omissions
Whenevertheomissionof anyworkformspart(orall)ofaV ariation,theval ueof whi chhasnotbeenagreed, if:

a)  TheContractorwillincur(orhasi ncurred)costwhich,iftheworkhadnotbeenomitted,woul dhavebeen
deemedtobecoveredbyasumformingpartoftheA cceptedContractAmount;

b)  Theomissionoftheworkwillresult(orhasresulted)inthi ssumnotformingpartoftheContractPrice;and

c) thiscostisnotdeemedtobei ncludedintheeval uati onof anysubstitutedwork; thentheContractorshall give
notice to the Architect accordingly, with supporting particulars. Upon receiving this notice, the
Architect shall proceed in accordance with Sub-Clause 3.5 [Determinations] to agree or determine this
cost,whichshall bei ncludedintheContractPrice.

VARIATIONSANDADJUSTMENTS

RighttoVary

Variations may be initiated by the Architect at any time prior to issuing the Taking-Over Certificate for the
Works,eitherbyani nstructionorbyarequestfortheContractortosubmitaproposal .NoV ariationinstructed

bytheA rchitectunderthi sClauseshallinanywayviti ateorinvalidatetheContract.

TheContractorshal lexecuteandbeboundbyeachV ariati on,unl esstheContractorpromptlygivesnoticetothe
Architectstating(withsupportingparti cul ars)that(i ) theContractorcannotreadil yobtaintheGoodsrequired for the
Variation,or(ii)suchV ariationtrigger sasubstantia changei nthesequenceorprogressofthe\Works.
Uponreceivingthisnotice,the Architectshallcancel,confirmorvarytheinstruction.

EachV ariationmayinclude:

a) changesto the quantities of any item of work included in the Contract (however, such changes do not
necessarilyconstituteaV ariation),

b)  changestothequalityandothercharacteristicsof anyitemofwork,
c) changestothelevels,positionsand/ordimensi onsof anypartoftheWorks,
d)  omissionofanyworkunlessitistobecarriedoutbyothers,

e) any additional work, Plant, Materials or services necessary for the Permanent Works, including any
associ ated TestsonCompl etion,borehol esandothertestingandexpl oratorywork,or

f)  changestothesequenceortimingoftheexecutionoftheWorks.
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TheContractorshallnotmakeanyalterationand/ormodificationofthePermanentWorks,unl essanduntil the
Architectinstructsafterobtai ningapproval of theProcuringEntity.

VariationOrder Procedure

PriortoanyV ariationOrderunder Sub-Cl ausel3.1.4theArchitectshal I notifytheContractorofthenatureand
formofsuchvariation.A ssoonaspossi bl eafterhavingreceivedsuchnoti ce,theContractorshal | submittothe
Engineer:

a) A descriptionofwork,ifany,tobeperformedandaprogrammeforitsexecution,and

b) theContractor'sproposalsforanynecessarymodificationstotheProgrammeaccordingtoSub-Clause8.3
ortoanyoftheContractor'sobligationsundertheContract,and

¢) theContractor'sproposal sforadjustmenttotheContractPrice.

Following the receipt of the Contractor's submission the Architect shall, after due consultation with the
EmployerandtheContractor,deci deassoonaspossi bl ewhetherornotthevariationshallbecarriedout. I fthe
Architectdecidesthatthevariationshall becarriedout,heshal lissueaV ariationOrderclearlyidentifiedassuch
inaccordancewiththeContractor'ssubmissionorasmodifiedbyagreement.

If the Architect and the Contractor are unable to agree the adjustment of the Contract Price, the provisions of
Sub-Clausel3.2.2 shall apply.

Disagr eementonAdjustmentoftheContractPrice

IftheContractorandtheA rchitectureunabl etoagreeontheadj ustmentoftheContractPrice,theadjustment shall be
determined in accordance with the rates specified in the Bills of Quantities or Schedule of Daywork Prices.
If the rates contained in the Bills of Quantities or Dayworks Prices are not directly applicable to the
specificworkinquestion,suitableratesshallbeestablishedbythe Architectreflectingthelevelofpricinginthe
Dayworks Prices. Where rates are not contained in the said Prices, the amount shall be such asisin all the
circumstancesreasonable,reflectingamarketprice. Dueaccountshallbetakenofanyover-orunder-recovery
of overheadsbytheContractorinconsequenceofthevariation. TheContractorshallal sobeentitl edtobepaid:
a)  Thecostofanypartia executionoftheWorksrenderedusel essbyanysuchvariation,
b)  Thecostof makingnecessaryalterati onstoPlantal readymanuf acturedori nthecourseof manuf actureor
of anyworkdonethathastobeal teredinconsequenceof suchavariation,
c) anyadditional costsincurredbytheContractorbythedisrupti onoftheprogressoftheWorksasdetailed in the
Programme,and
d) theneteffectoftheContractor'sfinancecosts,includinginterest,causedbythevariation.

The Architect shall on this basis determine the rates or prices to enable on-account payment to beincluded in
certificates of payment.

ContractortoProceed

OnreceiptofaV ariationOrder,theContractorshal If orthwithproceedtocarryoutthevariationandbeboundto  these
Conditions in so doing as if such variation was stated in the Contract. The work shal not be
delayedpendi ngthegranti ngofanextensi onoftheTimef orCompl eti onoranadj ustmenttotheContractPriceunder
Sub-Clause31.3.

ValueEngineering

TheContractor may, atanytime,submittotheArchitectwrittenproposalwhich(in the Contractor'sopinion)
will,ifadopted,(i)accel eratecompl etion, (i) reducethecosttotheProcuringEntity of executing,maintaining
oroperatingtheWorks,(iii)improvetheefficiencyorvaluetotheProcuringEntityofthecompl etedWorks,or

(iv) otherwise be of benefit to the Procuring Entity.

Theproposal shall bepreparedatthecostoftheContractorandshal lincludethei temslistedinSub-Clause13.3
[VariationProcedure].

If aproposal, which is approved by the Engineer, includes a change in the design of part of the Permanent
Works,thenunl essotherwi seagreedbybothParties:
a)  TheContractorshalldesignthispart,

b)  sub-paragraphs(a)to(d)of Sub-Clause4.1[ Contractor'sGenera Obligations] shal lapply, and

c) if this change results in a reduction in the contract value of this part, the Architect shall proceed in
accordancewithSub-Clause3.5[ Determinati ons| toagreeordetermi neaf ee,whichshal Ibeincludedin
theContractPrice. T hisfeeshallbeha f(50%) of the differencebetweenthefollowingamounts:



i)  suchreductionincontractval ue,resultingfromthechange,excl udingadj ustmentsunder Sub-Clause
13.8 [Adjustments for Changesin Legidation] and Sub-Clause 13.8 [Adjustments for Changesin
Cost], and

ii) thereduction(ifany) in the valuetotheProcuringEntityofthevariedworks,takingaccountofany
improvementinquality,anticipatedlifeoroperationalefficiencies.

13.3.4 However, if the amount established initem 13.2.3 (¢) (i) is less than amount established in item 13.2.3 (c (ii),
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there shall not be afee. However, if the if the amount established in item 13.2.3 (c) (i) is more than amount
established initem 13.2.3 (c (ii), it shall result in aprice variation to the Procuring Entity.

VariationProcedur efor ValueEngineeringpr oposal

IftheArchitectrequestsaproposal ,priortoinstructingaV ariation, theContractorshallrespondinwritingas

soonaspracti cabl e,eitherbygivingreasonswhyhecannotcompl y(ifthisi sthecase) orbysubmitting:

a) A descriptionoftheproposedworktobeperformedandaprogrammef oritsexecution,

b)  theContractor'sproposalforanynecessarymodificationstotheprogrammeaccordingtoSub-Clause8.3
[Programme]andtotheTimeforCompletion,and

c) theContractor'sproposalforeval uationoftheV ariation.

TheArchitectshall ,assoonaspracti cabl eafterrecei vingsuchproposal (under Sub-Clausel3.2[VaueProj ect
Engineering] or otherwise), respond with approval, disapproval or comments. The Contractor shall notdelay
anyworkwhilstawaitingaresponse.

EachinstructiontoexecuteaV ariation,withanyrequirementsfortherecordingof Costs,shal | bei ssuedbythe
ArchitecttotheContractor,whoshall acknowl edgereceipt.

Each Variation shall be evaluated in accordance with Clause 12 [Measurement and Evaluation], unless the
ArchitectinstructsorapprovesotherwiseinaccordancewiththisClause.

PaymentinApplicableCurrencies

If the Contract provides for payment of the Contract Price in more than one currency, then whenever an
adjustment is agreed, approved or determined as stated above, the amount payable in each of the applicable
currencies shall be specified. For this purpose, reference shall be made to the actua or expected currency
proportionsoftheCostofthevariedwork,andtotheproportionsofvariouscurrenciesspecifiedforpaymentof
theContractPrice.

ProvisionalSums

EachProvisional Sumshall onlybeused,inwhol eorinpart,inaccordancewiththeA rchitectinstructions,and the
Contract Price shall be adjusted accordingly. The total sum paid to the Contractor shall include onlysuch
amounts, for the work, supplies or services to which the Provisional Sum relates, as the Architect shall have
instructed.ForeachProvisi onal Sum,theArchitectMayinstruct:

a)  Worktobeexecuted(includingPlant,Material sorservi cestobesupplied) bytheContractorandval ued
under Sub-Clausel3.3[V ariationProcedure] ;and/or

b) Plant, Materials or services to be purchased by the Contractor, from a nominated Subcontractor (as
definedinClause5[NominatedSubcontractors])orotherwise;andforwhichthereshallbeincludedinthe
ContractPrice:

i)  Theactualamountspai d(orduetobepai d)bytheContractor,and

ii) asumforoverheadchargesandprofit,calculatedasapercentageoftheseactualamountsbyapplying  the
relevant percentage rate (if any) stated in the appropriate Schedule. If there is no such rate, the
percentageratestatedintheSpecial Conditionsof Contr act shallbeapplied.

TheContractorshal |, whenrequiredbytheEngineer, producequotati ons,invoi ces,vouchersandaccountsor
recei ptsinsubstantiation.
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Dayworks

For work of aminor or incidental nature, the Architect may instruct that a Variation shall be executed on a
daywork basis. The work shall then be valued in accordance with the Daywork Schedule included in the
Contract, and the followingprocedureshallapply.lfaDayworkSchedul ei snotincludedintheContract,this Sub-
ClauseshalInotapply.

BeforeorderingGoodsforthework,theContractorshal | submitquotati onstotheEngineer.Whenappl yingfor
payment,theContractorshal | submiti nvoi ces,vouchersandaccountsorrecei ptsforanyGoods.

Except for any items for which the Daywork Schedule specifies that payment is not due, the Contractor shall
delivereachdaytotheA rchitectaccuratestatementsinduplicatewnhi chshal lincludethefol | owingdetail softhe
resourcesusedinexecutingthepreviousday'swork:

a)  Thenames,occupati onsandtimeof Contractor'sPersonnel,

b) theidentification,typeandtimeofContractor'sEquipmentandTemporaryWorks,and

¢) thequantitiesandtypesof PlantandM aterial sused.

One copy of each statement will, if correct, or when agreed, be signed by the Architect and returned to the
Contractor.TheContractorshal lthensubmitpri cedstatementsof theseresourcestotheEngineer, priortotheir
inclusioninthenextStatementunder Sub-Clausel4.3[ A pplicationforInterimPaymentCertificates].

Adjustmentsfor ChangesinL egidation

TheContractPri ceshal | beadj ustedtotakeaccountof anyincreaseordecreaseinCostresultingfromachange  in  the
LawsofKenya(includingtheintroductionofnewLawsandtherepealormodificationofexistingLaws)
orinthejudicialorofficialgovernmentalinterpretationofsuchLaws,madeaftertheBaseDate,whichaffectthe
Contractorintheperformanceof obligationsundertheContract.

If the Contractor suffers (or will suffer) delay and/or incurs (or will incur) additional Cost as a result ofthese

changesi ntheL awsorinsuchinterpretati ons,madeaf tertheBaseDate, theContractorshal | givenoticetothe

Architectandshal |beentitl edsubj ecttoSub-Clause20.1[ Contractor'sClaims]to:

a) anextension of time for any such delay, if completion isor will be delayed, under Sub-Clause 8.4
[Extensionof TimeforCompletion],and

b)  paymentofanysuchCost,whichshallbeincludedintheContractPrice.

Afterreceivingthisnotice,theArchitectshal | proceedi naccordancewithSub-Clause3.5] Determinations] to
agreeordeterminethesematters.

Notwithstandingthef oregoing,theContractorshal | notbeentitl edtoanextensi onofti meiftherel evantdel ay has
aready beentakeni ntoaccounti nthedeterminati onof aprevi ousextensi onoftimeandsuchCostshal Inot
beseparatel ypai difthesameshal | al readyhavebeentakeni ntoaccounti nthei ndexingof anyinputstothetable
of adjustmentdatai naccordancewiththeprovisi onsof Sub-Cl ause13.8[ AdjustmentsforChangesinCost] .

Adjustmentsfor ChangesinCost

In this Sub-Clause, “table of adjustment data” means the completed table of adjustment data for local and
forei gncurrenciesincludedintheSchedul es. | ftherel snosuchtabl eof adj ustmentdata, thi sSub-Cl auseshal |

notapply.

Ifthi sSub-Clauseapplies,theamountspayabl etotheContractorshal | beadj ustedforrisesorfallsinthecostof  |abor,
Goods and other inputs to the Works, by the addition or deduction of the amounts determined by the
formul agprescribedinthi sSub-Clause. Totheextentthatf ull compensationforanyriseorfallinCostsisnot  covered
by the provisions of this or other Clauses, the Accepted Contract Amount shall be deemed to have
includedamountstocoverthecontingencyofotherrisesandfall sincosts.

Theadj ustmenttobeappli edtotheamountotherwi sepayabl etotheContractor,asval uedinaccordancewith
theappropriateScheduleandcertifiedinPaymentCertificates,shallbedeterminedfromformulacforeachof
thecurrenci esi nwhi chtheContractPricei spayabl e.Noadjustmenti stobeappl i edtoworkval uedonthebasis
of Costorcurrentprices.Theformul aeshal | beofthef ol lowinggeneral type:
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Price Adjustment Formula

Prices shall be adjusted for fluctuations in the cost of inputs only if provided for in the SCC.
If so provided, the amounts certified in each payment certificate, before deducting for Advance
Payment, shall be adjusted by applying the respective price adjustment factor to the payment
amounts due in each currency. A separate formula of the type specified below applies:

P=A+BIm/lo
where:
P is the adjustment factor for the portion of the Contract Price payable.
A and B a recoefficients specified in the SCC, representing then on adjustable and
adjustable portions, respectively, of the Contract Price payable and
I mistheindex prevailing at the end of the month being invoiced and | oc is the index
prevailing 30 days before Bid opening for inputs payable.

NOTE: The sum of the two coefficients A and B should be 1 (one) in the formula for each
currency. Normally, both coefficients shall be the same in the formulae for all
currencies, since coefficient A, for the non adjustable portion of the payments, is a
very approximate figure (usually 0.15) to take account of fixed cost elements or other
nonadjustable components. The sum of the adjustments for each currency are added to
the Contract Price.

Thecostindicesorreferencepri cesstatedi nthetabl eof adj ustmentdatashal | beused. I ftheirsourcei sindoulbt,
itshallbedeterminedbytheEngineer. Forthi spurpose, referenceshal lbemadetotheval uesofthei ndicesat
stateddates(quotedinthefourthandfifthcolumnsrespectivelyofthetable) for the purposesofclarificationof
thesource;al thoughthesedates(andthustheseval ues)maynotcorrespondtothebasecostindices.

Incaseswherethe*“currencyofindex”isnottherelevantcurrencyofpayment,eachindexshallbeconverted into the
relevant currency of payment at the selling rate, established by the Central Bank of Kenya, of this
relevantcurrencyontheabovedatef orwhichthei ndexi srequiredtobeapplicabl e.

Until suchtimeaseachcurrentcosti ndexisavail able,theA rchitectshal | determineaprovisionalindexforthe issue of
Interim Payment Certificates. When a current cost index is available, the adjustment shall be
recal cul atedaccordingly.

IftheContractorfail stocompletetheWorkswithi ntheTimef orCompl eti on,adj ustmentof pricesthereafter
shallbemadeusi ngeither(i)eachindexorpri ceappli cabl eonthedate49day spriortotheexpiryoftheTime for
Completion of the Works, or (ii) the current index or price, whichever is more favorable to the Procuring
Entity.

Theweightings(coefficients)foreachofthefactorsofcoststatedinthetabl e(s)of adj ustmentdatashal lonlybe
adj ustediftheyhavebeenrenderedunreasonabl e,unbal ancedorinapplicabl e,asaresul tof Variations.

CONTRACTPRICEANDPAYMENT
The ContractPrice

UnlessotherwisestatedintheSpecia Conditions:

a) Thevalueofthepaymentcertificateshallbeagreedordeterminedunder Sub-Clausel2.3[ Eval uation]and
besubj ecttoadj ustmentsi naccordancewiththeContract;

b) theContractorshall payalltaxes,dutiesandfeesrequiredtobepai dbyhimundertheContract,andthe  Contract
Price shall not be adjusted for any of these costs except as stated in Sub-Clausel3.7
[AdjustmentsforChangesinL egislation];

c) anyquantitieswhichmaybesetoutintheBill of Quantiti esorother Schedul eareestimatedquantitiesand
arenottobetakenastheactualandcorrectquantities:
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i)  of the WorkswhichtheContractorisrequiredtoexecute,or
ii) for the purposesof Clausel2] M easurementandEval uation];and

d) the Contractor shall submit to the Engineer, within 30 days after the Commencement Date, a proposed
breakdownofeachlumpsumpricei ntheSchedul es. TheArchitectmaytakeaccountofthebreakdown
whenpreparingPaymentCertificatesbutshallnotbeboundbyit.

Notwithstanding the provisions of subparagraph (b), Contractor's Equipment, including essential spare parts
therefor,importedbytheContractorforthesol epurposeof executingtheContractshal I notbeexemptfromthe
paymentofi mportduti esandtaxesuponi mportation.

AdvancePayment

TheProcuringEntityshall makeanadvancepayment,asaninterest-freeloanformobilizationandcashflow
support,whentheContractorsubmitsaguaranteei naccordancewiththisClause. Thetotal advancepay ment,
thenumberandti mingofinstalments(ifmorethanone), and the applicablecurrenciesandproportions,shallbe
asstatedintheSpecial Conditionsof Contract.

UnlessanduntiltheProcuringEntityrecei vesthi sguarantee,orifthetotal advancepaymentisnotstatedinthe
Special Conditionsof Contract,thi sSub-Cl auseshal | notapply.

TheArchitectshalldelivertotheProcuringEntityandtotheContractoranInterimPaymentCertificateforthe
advance payment or its first instalment after receiving a Statement (under Sub-Clause 14.3 [Application for
Interim Payment Certificates]) and after the Procuring Entity receives (i) the Performance Security in
accordancewithSub-Claused.2[ PerformanceSecurity]and(ii) aguaranteei namountsandcurrenci esequal to
theadvancepayment. Thisguaranteeshallbeissuedbyareputablebankorfinancialinstitutionsel ectedbythe
Contractor and shall be in the form annexed to the Special Conditions or in ancther form approved by the
ProcuringEntity.

The Contractor shall ensure that the guarantee is valid and enforceable until the advance payment has been
repai d,butitsamountshal | beprogressi vel yreducedbytheamountrepai dbytheContractorasi ndi catedinthe
Payment Certificates. If the terms of the guarantee specify its expiry date, and the advance payment has not
beenrepai dbythedate30dayspriortotheexpirydate, theContractorshall extendthevalidityoftheguarantee
untiltheadvancepaymenthasbeenrepaid.

UnlessstatedotherwiseintheSpecial Conditionsof Contr act ,theadvancepaymentshal | berepai dthrough

percentagededucti onsfromthei nteri mpay mentsdetermi nedbytheA rchitectinaccordancewithSub-Clausel4.6

[Issue of Interim Payment Certificates], as follows:

a) DeductionsshallcommenceinthenextinterimPaymentCertificatefollowingthatinwhichthetotalofall
certifiedinterimpayments(excludingtheadvancepaymentanddeductionsandrepaymentsofretention)
exceeds30percent(30%) of the AcceptedContractAmountlessProvisional Sums;and

b) deductions shall be made at the amortization rate stated in the Special Conditions of Contract of the
amount of each Interim Payment Certificate (excluding the advance payment and deductions for its
repaymentsaswellasdeductionsforretentionmoney) in  the currenciesandproportionsoftheadvance
paymentuntilsuchti meastheadvancepay menthasbeenrepai d; providedthattheadvancepaymentshall ~ be
completely repaid prior to the time when 90 percent (90%) of the Accepted Contract Amount less
ProvisionalSumshasbeencertifiedforpayment.

If the advance payment has not been repaid prior to the issue of the Taking-Over Certificate for the Worksor
prior to termination under Clause 15 [Termination by Procuring Entity], Clause 16 [Suspension and
TerminationbyContractor] orClause19[ ForceM g eure] (asthecasemaybe) ,thewhol eof thebal ancethen
outstanding shall immediately become due and in case of termination under Clause 15 [Termination by
Procuring Entity], except for Sub-Clause 14.2.7 [Procuring Entity's Entitlement to Termination for
Convenience] ,payabl ebytheContractortotheProcuringEntity.

ApplicationforInterimPaymentCertificates

TheContractorshal submitaStatement(innumberof copi esindi catedintheSpecial Conditionsof Contract) to the
Architectaftertheendofeachmonth,inaf ormapprovedbytheEngineer,showingindetailtheamounts
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towhichtheContractorconsidersitsel ftobeentitl ed,togetherwithsupportingdocumentswhichshal linclude
thereportontheprogressduringthi smonthinaccordancewithSub-Clause4.21] ProgressReports] .

The Statement shall include the following items, as applicable, which shall be expressed in the various

currenciesinwhichtheContractPriceispayable, in the sequencelisted:

a) theestimated contract value of the Works executed and the Contractor's Documents produced up to the
endofthemonth(includingV ariati onsbutexcl udi ngitemsdescri bedi nsub-paragraphs(b)to(g) bel ow);

b)  anyamountstobeaddedanddeductedforchangesinlegisationandchangesincost,inaccordancewith  Sub-
Clause 13.7 [Adjustments for Changes in Legidation] and Sub-Clause 13.8 [Adjustments for
ChangesinCost];

c) anyamounttobedeductedforretention,cal cul atedbyapplyingthepercentageofretentionstatedinthe Special
Conditions of Contract to the total of the above amounts, until the amount so retained by the
Procuring Entity reaches the limit of Retention Money (if any) stated in the Special Conditions of
Contract;

d) anyamountstobeaddedfortheadvancepaymentand(ifmorethanonei nstal ment)andtobedeductedfor
itsrepaymentsi naccordancewithSub-Clausel4.2[ AdvancePayment];

e) anyamountstobeaddedanddeductedforPlantandM aterial sinaccordancewithSub-Clausel4.5[ Plant
andM aterial sintendedfortheWorks|;

f)  anyotheradditionsordeductionswhichmayhavebecomedueundertheContractorotherwise,including
thoseunderClause20[ Claims,DisputesandArbitration];and

g) thedeductionofamountscertifiedinallpreviousPaymentCertificates.

Schedule of Payments

IftheContracti ncludesaschedul eof paymentsspecifyingthei nstal mentsi nwhi chtheContractPricewillbe
pai d,thenunl essotherwi sestatedinthisschedul e:

a)  Theinsta mentsguotedinthi sschedul eof paymentsshal | betheestimatedcontractval uesforthepurposes
of sub-paragraph(a)of Sub-Clause 14.3[ ApplicationforInterimPaymentCertificates];

b)  Sub-Clausel4.5[PlantandMaterial sintendedf ortheWorks]shall notapply;and

c) Iftheseinstalmentsarenotdefinedbyreferencetotheactual progressachi evedi nexecutingtheWorks,
andifactual progressi sf oundtobel essormorethanthatonwhi chthi sschedul eof paymentswasbased, then the
Architect may proceed in accordance with Sub-Clause 3.5 [Determinations] to agree or determine
revised instaiments, which shall take account of the extent to which progress is less or more
thanthatonwhi chthel nstal mentswerepreviousl ybased.

IftheContractdoesnoti ncl udeaschedul eof payments,theContractorshal | submitnon-bi ndingesti matesof the
payments which he expects to become due during each quarterly period. The first estimate shall be
submitted within 42 days after the Commencement Date. Revised estimates shall be submitted at quarterly
interval s,untiltheTaking-OverCertificatehasbeenissuedfortheWorks.

PlantandM aterialsintendedfortheWorks

IfthisSub-Clauseapplies,InterimPaymentCertificatesshallinclude,undersub-paragraph(e)of Sub-Clause
14.3,(i)anamountforPlantandM ateri al swhichhavebeensenttotheSitef orincorporati oninthePermanent  Works,
and (ii) a reduction when the contract value of such Plant and Materials is included as part of the
PermanentWorksundersub-paragraph(a)of Sub-Clause 14.3[ ApplicationforInterimPaymentCertificates].

Ifthelistsreferredtoinsub-paragraphs(b)(i)or(c)(i) bel owarenotincludedi ntheSchedul es,thisSub-Clause
shallnotapply.

TheArchitectshalldetermineandcertifyeachadditionifthefollowingconditionsaresatisfied:
a) TheContractorhas:
i) kept satisfactory records (including the orders, receipts, Costs and use of Plant and Materials)
whichareavail abl eforinspection,and
(i)  submitted statementoftheCostof acquiringanddeliveringthePlantandM ateria stotheSite,
supportedbysatisfactoryevidence;

and either:

b) therelevantPlantandMaterials:
i) arethoseli stedintheSchedul esf orpaymentwhenshi pped,
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ii)  have been shippedtoK enya,enroutetotheSite,i naccordancewiththeContract;and

iii) are described in a clean shipped bill of lading or other evidence of shipment, which has been
submitted to the Architect together with evidence of payment of freight and insurance, any other
documentsreasonabl yrequired,andabankguaranteel naf ormandi ssuedbyanentityapprovedby
theProcuri ngEntityi namountsandcurrenci esequal totheamountdueunderthi sSub-Clause:this
guaranteemaybei nasimilarformtothef ormreferredtoi nSub-Clausel4.2[ AdvancePayment] and
shall be valid until the Plant and Materials are properly stored on Site and protected against
loss,damageordeterioration;or

¢) therelevantPlantandMaterias:
i)  arethoselistedintheSchedul esforpaymentwhendeliveredtotheSite,and

ii)  have been delivered to and are properly stored on the Site, are protected against 10ss, damage or
deteriorationandappeartobei naccordancewiththeContract.

The additional amount to be certified shall be the equivalent of eighty percent (80%) of the Architect
determination of the cost of the Plant and Materias (including delivery to Site), taking account of the
documentsmenti onedinthi sSub-Cl auseandofthecontractval ueofthePlantandM aterial s.

Thecurrenci esforthi sadditi onal amountshal | bethesameasthosel nwhi chpaymentwill becomeduewhen the
contract value is included under sub-paragraph (a) of Sub-Clause 14.3 [Application for Interim Payment
Certificates]. At that time, the Payment Certificate shall include the applicable reduction which shall be
equival entto,andi nthesamecurrenci esandproporti onsas, thi sadditi onalamountfortherel evantPlantand
Materials.

IssueofInterimPaymentCertificates

No amount will be certified or paid until the Procuring Entity has received and approved the Performance
Security.Thereafter,theArchitectshall,within30daysafterrecei vingaStatementandsupportingdocuments,
deliver to the Procuring Entity and to the Contractor an Interim Payment Certificate which shall state the
amount which the Architect fairly determines to be due, with all supporting particulars for any reduction or
withhol dingmadebytheA rchitectontheStatementifany.

However,priortoissuingtheT aking-OverCertificatefortheWorks,theArchitectshal Inotbeboundtoi ssuean
InterimPaymentCertificateinanamountwhichwould(afterretentionandotherdeductions)belessthanthe
minimumamountofInterimPaymentCertificates(ifany)statedintheSpecial Conditionsof Contr act.Inthis
event,theArchitectshall givenoticetotheContractoraccordingly.

AnlInterimPaymentCertificateshallnotbewithheldforanyotherreason,although:

a) if anything supplied or work done by the Contractor is not in accordance with the Contract, the cost of
rectification or replacement may be withheld until rectification or replacement has been completed;

and/or
b) iftheContractorwasorisfailingtoperformanyworkorobligationinaccordancewiththeContract,and had
been sonotifiedbytheEngineer,thevalueofthisworkorobligationmaybewithhel duntiltheworkor

obligationhasbeenperformed.

The Architect may in any Payment Certificate make any correction or modification that should properly be
madetoanypreviousPaymentCertificate. APaymentCertificateshallnotbedeemedtoindicatetheArchitect
acceptance,approval ,consentorsati sfaction.

Payment

TheProcuringEntityshall paytotheContractor:

a)  Theadvancepaymentshallbepai dwithin60daysaftersi gningofthecontractbybothpartiesorwithiné0
daysafterrecei vingthedocumentsi naccordancewithSub-Claused. 2[ PerformanceSecurity] andSub-
Clausel4.2[ AdvancePayment] ,whicheveridater;

b) TheamountcertifiedineachInterimPaymentCertificatewithin60daysafterthe ArchitectIssuesInterim
PaymentCertificate;and

c) the amount certified in the Final Payment Certificate within 60 days after the Procuring Entity Issues
InterimPaymentCertificate;orafterdeterminationofanydisputedamountshownintheFinalStatement
inaccordancewithSub-Clausel6.2[ TerminationbyContractor] .



1472 Paymentoftheamountdue neachcurrencyshal | bemadei ntothebankaccount,nominatedbytheContractor, in the
paymentcountry(forthiscurrency)specifiedintheContract.

14.8 DelayedPayment

1481 IftheContractordoesnotrecel vepaymentinaccordancewithSub-Clausel4.7[ Payment] ,theContractorshall  be
entitled to receive financing charges (simple interest) monthly on the amount unpaid during the period of
delay. This period shall be deemed to commence on the date for payment specified in Sub-Clause 14.7
[Payment], irrespective (in the case of its sub-paragraph (b) of the date on which any Interim Payment
Certificate isissued.

1482 Thesefinancingchargesshallbecalculatedattheannualrateofthreepercentagepointsabovethemeanrateof
theCentral BankinK enyaofthecurrencyof payment,orifnotavail abl e,thei nterbankofferedrate,andshallbe
pai dinsuchcurrency.

1483 TheContractorshall beentitledtothispaymentwithoutformalnoticeandcertification,andwithoutprejudice
toanyotherrightorremedy.

14.9 PaymentofRetentionM oney

1491 WhentheTaking-OverCertificatehasbeenissuedfortheWorks,thefirsthalfoftheRetentionMoneyshallbe
certifiedbythe ArchitectforpaymenttotheContractor.IfaTaking-OverCertificateisissuedforaSectionor part of
theWorks,aproportionoftheRetentionMoneyshallbecertifiedandpaid. Thisproportionshallbehalf (50%) of the
proportion calculated by dividing the estimated contract value of the Section or part, by the
estimatedfinal ContractPrice.

1492 Promptly after the latest of the expiry dates of the Defects Liability Periods, the outstanding balance of the
RetentionMoneyshallbecertifiedbythe ArchitectforpaymenttotheContractor.IfaTaking-OverCertificate =~ was
issued for a Section, a proportion of the second half of the Retention Money shall be certified and paid
promptlyaftertheexpirydateoftheDefectsNotificationPeriodfortheSection. Thisproportionshallbehalf (50%) of
the proportioncal cul atedbydivi dingtheesti matedcontractval ueoftheSecti onbytheestimatedfinal
ContractPrice.

1493 However,ifanyworkremainstobeexecutedunderClausell] DefectsLiability],theArchitectshal lbeentitled
towithholdcertificationoftheestimatedcostofthisworkuntilithasbeenexecuted.

1494 When calculating these proportions, no account shall be taken of any adjustments under Sub-Clause 13.7
[AdjustmentsforChangesi nL egisl ation] andSub-Clause13.8[ Adj ustmentsforChangesinCost] .

1495 Unless otherwise stated in the Special Conditions, when the Taking-Over Certificate has been issued for the
WorksandthefirsthalfoftheRetentionMoneyhasbeencertifiedforpaymentbytheEngineer,theContractor shall be
entitled to substitute a Retention Money Security guarantee, in the form annexed to the Special Conditions
or in another form approved by the Procuring Entity and issued by a reputable bank or financial
instituti onsel ectedbytheContractor, for the secondhal foftheRetentionMoney.

1496  The Procuring Entity shall return the Retention Money Security guarantee to the Contractor within 14 days
afterreceivingacopyoftheCompletionCertificate.

14.10 StatementatCompletion

14101 Within 84 days after receiving the Taking-Over Certificate for the Works, the Contractor shall submit tothe
Architect three copies of a Statement at completion with supporting documents, in accordance with Sub-
Clausel4.3[ApplicationforInterimPaymentCertificates],showing:

a) thevalue of al work donein accordance with the Contract up to the date stated in the Taking-Over
CertificatefortheWorks,

b) anyfurthersumswhichtheContractorconsiderstobedue,and

Cc) anestimate of any other amounts which the Contractor considers will become due to him underthe
Contract.Estimatedamountsshal l beshownseparatel yinthi sStatementatcompl etion.

14102 TheArchitectshallthencertifyinaccordancewithSub-Clause14.6[IssueofInterimPaymentCertificates].
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Applicationfor FinalPaymentCertificate

Within 60 days after receiving the Completion Certificate, the Contractor shall submit, to the Engineer, six
copies of a draft final statement with supporting documents showing in detail in a form approved by the
Engineer:

a) Thevalueofallworkdonei naccordancewiththeContract,and

b) AnyfurthersumswhichtheContractorconsi derstobeduetohimundertheContractorotherwise.

IftheArchitectdisagreeswithorcannotverifyanypartofthedraftfinalstatement,theContractorshallsubmit
suchfurtherinformationastheA rchitectmayreasonabl yrequirewithin30daysfromrecel ptof sai ddraftand
shallmakesuchchangesi nthedraftasmaybeagreedbetweenthem. TheContractorshal Ithenprepareand
submittotheArchitectthefinalstatementasagreed. ThisagreedstatementisreferredtointheseConditionsas
the“FinalStatement”.

However,if, followingdiscussionsbetweenthe ArchitectandtheContractorandanychangestothedraftfinal
statementwhi chareagreed,itbecomesevidentthatadi sputeexists,theArchitectshal IdelivertotheProcuring

Entity (with a copy to the Contractor) an Interim Payment Certificate for the agreed parts of the draft final
statement. Thereafter, if the dispute is finally resolved under Sub-Clause 20.4 [Obtaining Dispute Board's
Decision] or Sub-Clause 20.5 [Amicable Settlement], the Contractor shall then prepare and submit to the
ProcuringEntity(with a copytotheEngineer)aFinal Statement.

Discharge

WhensubmittingtheFinalStatement,theContractorshallsubmitadischargewhichconfirmsthatthetotalof ~ the
Final Statement represents full and final settlement of all moneys due to the Contractor under or in
connection with the Contract. This discharge may state that it becomes effective when the Contractor has
recei vedthePerf ormanceSecurityandtheoutstandingbal anceofthi stotal ,inwhicheventthedi schargeshall
beeffectiveonsuchdate.

| ssueof FinalPayment Certificate

Within 30days after receiving the Fina Statement and discharge in accordance with Sub-Clause 14.11
[ApplicationforFinalPaymentCertificateJandSub-Clausel4.12[ Discharge] theArchitectshalldeliver,to
theProcuringEntityandtotheContractor,theFinal PaymentCertificatewhichshallstate:

ad) Theamountwhichhefairlydeterminesisfinallydue,and

b) AftergivingcredittotheProcuringEntityforallamountspreviouslypai dbytheProcuringEntityandfor
allsumstownhi chtheProcuri ngEntityisentitl ed,thebal ance(ifany)duefromtheProcuringEntitytothe
ContractororfromtheContractortotheProcuringEntity,as the casemaybe.

If the Contractor has not applied for a Final Payment Certificate in accordance with Sub-Clause 14.11
[ApplicationforFinalPaymentCertificate]andSub-

Clausel4.12[ Discharge] ,theArchitectshal lrequesttheContractor to do so. If the Contractor fails to submit an
application within a period of 30 days, the Architect shall issue the Final Payment Certificate for such
amount as he fairly determines to be due.

CessationofProcuringEntity'sLiability

TheProcuringEntityshallnotbeliabl etotheContractorforanymatterorthingunderorinconnectionwiththe

Contract or execution of the Works, except to the extent that the Contractor shall have included an amount

expressly forit:

a) inthe Final Statementandal so,

b) (except for matters or things arising after the issue of the Taking-Over Certificate for the Works) in the
Statementatcompl etiondescri bedinSub-Clause14.10[ Statementat Compl etion] .

However thisSub-Clauseshal InotlimittheProcuringEntity'sliabilityunderhisindemnificationobligations,  or
the Procuring Entity's liability in any case of fraud, deliberate default or reckless misconduct by the
ProcuringEntity.

Currencies of Payment
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TheContractPriceshal | bepai dinthecurrencyorcurrenci esnamedi ntheSchedul eof PaymentCurrenci es. I f
morethanonecurrencyissonamed,paymentsshal | bemadeasfollows:

a) IftheAcceptedContractAmountwasexpressedinL ocal Currencyonly:

i)  theproportionsoramountsofthel ocalandForeignCurrencies, and the fixedratesofexchangetobe
usedforcal cul ati ngthepayments,shal | beasstatedi ntheSchedul eof PaymentCurrenci es,exceptas
otherwiseagreedbybothParties;

i) payments and deductions under Sub-Clause 13.5 [Provisonal Sums| and Sub-Clause 13.7
[AdjustmentsforChangesi nL egisl ation] shallbemadei ntheappli cabl ecurrenci esandproportions; and

iii) otherpaymentsanddeducti onsundersub-paragraphs(a)to(d)of Sub-Clausel4.3[ Applicationfor
Interim Payment Certificates] shall be made in the currencies and proportions specified in sub-
paragraph(a)(i)above;

b) paymentofthedamagesspecifiedintheSpecialConditionsofContract,shallbemadeinthecurrencies
andproportionsspecifiedintheScheduleofPaymentCurrencies;

c) otherpaymentstotheProcuringEntitybytheContractorshallbemadei nthecurrencyinwhichthesum
wasexpendedbytheProcuringEntity,orinsuchcurrencyasmaybeagreedbybothParties;

d) ifanyamountpayablebytheContractortotheProcuringEntityinaparticul arcurrencyexceedsthesum
payabl ebytheProcuringEntitytotheContractorinthatcurrency, theProcuringEntitymayrecoverthe
bal anceofthi samountfromthesumsotherwi sepayabl etotheContractorinothercurrencies,and

€) ifnoratesofexchangearestatedi ntheSchedul eof PaymentCurrenci es,theyshallbethoseprevailingon
theBaseDateanddetermi nedbytheCentral BankofK enya.

TERMINATIONBYPROCURINGENTITY
Noticeto correct any defectsorfailures

If the Contractor failsto carry out any obligation under the Contract, the Architect may by notice require
the Contractor to make good the failure and to remedy it within 30 days.

Termination by ProcuringEntity

The Procuring Entity shall be entitled to terminate the Contract if the Contractor breaches the contract
based on following circumstances which shall include but not limited to:

a) falsto comply with Sub-Clause 4.2 [Performance Security] or with a notice under Sub-Clause 15.1
[Noticeto Correct],

b) abandonsthe Works or otherwise plainly demonstrates the intention not to continue performance of
his obligations under the Contract,

c) withoutreasonableexcusefails:
i)  toproceedwiththeWorks naccordancewithClause8[ Commencement,Del aysandSuspension], or

ii)  tocomply with anotice issued under Sub-Clause 7.5 [Rejection] or Sub-Clause 7.6 [Remedial
Work],within30daysafterreceivingit,
d) subcontractsthe mgjor part or whole of the Works or assigns the Contract without the consent of the
ProcuringEntity,

€) becomesbankruptorinsol vent,goesintoliquidati on,hasarecei vingoradmini strationordermadeagainst him,
compounds with his creditors, or carries on business under a receiver, trustee or manager for the
benefitothiscreditors,orifanyactisdoneoreventoccurswhich(underapplicablel aws)hasasimilar
effecttoanyoftheseactsorevents,or

f)  givesorofferstogive(directlyorindirectly)toanypersonanybribe,gift,gratuity,commissionorother
thingofval ue,asaninducementorreward:

i)  fordoingorforbearingtodoanyactioninrel ationtotheContract,or
i)  forshowingorforbearingtoshowfavorordisfavortoanypersoni nrel ationtotheContract,or

i) ifanyoftheContractor'sPersonnel ,agentsor Subcontractorsgivesorofferstogive(directlyorindirectly)
toanypersonanysuchi nducementorrewardasi sdescribedinthi ssub-paragraph(f). However, lawful
inducementsandrewardstoContractor'sPersonnel shal I notentitl etermination,or

g) Ifthecontractorrepeatedlyfail storemedydeliversdefectivework,

h) based on reasonable evidence, has engaged in Fraud and Corruption as defined in paragraph 2.2 of the
AppendixBtotheseGeneral Conditi ons,incompeti ngf orori nexecutingtheContract.

In any of these events or circumstances, the Procuring Entity may, upon giving 14 days notice to the



154

156

157

1571

Contractor, terminate the Contract and expel the Contractor from the Site. However, in the case of sub-
paragraph(e)or(f)or(g)or(h),theProcuringEntitymaybynoticeterminatetheContractimmediately.

TheProcuringEntity'sel ectiontoterminatetheContractshal Inotprej udi ceanyotherri ghtsoftheProcuring
Entity,undertheContractorotherwise.

TheContractorshallthenl eavetheSiteanddeliveranyrequiredGoods,all Contractor'sDocuments,andother

design documents made by or for him, to the Engineer. However, the Contractor shall use his best effortsto
comply immediately with any reasonable instructions included in the notice (i) for the assignment of any
subcontract,and(ii) for the protectionoflifeorpropertyorforthesafetyoftheWorks.

Aftertermination,theProcuringEntitymaycompl etetheWorksand/orarrangef oranyotherentitiestodoso.  The
Procuring Entity and these entities may then use any Goods, Contractor's Documents and other design
documentsmadebyoronbehal foftheContractor.

The Procuring Entity shall then give notice that the Contractor's Equipment and Temporary Works will be
rel easedtotheContractoratorneartheSite. TheContractorshal | promptlyarrangetheirremoval ,attherisk and cost
of the Contractor. However, if by this time the Contractor has failed to make a payment due to the
ProcuringEntity,theseitemsmaybesol dbytheProcuringEntityinordertorecoverthi spayment.Anybal ance of the
proceedsshal lthenbepai dtotheContractor.

ValuationatDateof Ter mination

Assoonaspracti cabl eafteranoti ceofterminationunder Sub-Cl ausel5.2[ TerminationbyProcuringEntity]
hastakeneffect,theArchitectshal | proceedinaccordancewi thSub-Clause3.5[ Determinati ons] toagreeor
determine the value of the Works, Goods and Contractor's Documents, and any other sums due to the
Contractorforworkexecutedi naccordancewiththeContract.

Paymentafter Termination

After anotice of termination under Sub-Clause 15.2 [ Termination by Procuring Entity] has taken effect, the

Procuring Entity may:

a) ProceedinaccordancewithSub-Clause2.5[ ProcurinEntity'sClaimg],

b) withhold further payments to the Contractor until the costs of execution, completion and remedying of
anydef ects,damagesfordel ayincompl etion(ifany),andall othercostsincurredbytheProcuringEntity, have
been established,and/or

c) recoverfromtheContractoranyl ossesanddamagesi ncurredbytheProcuringEntityandanyextracosts of
completing the Works, after allowing for any sum due to the Contractor under Sub-Clause 15.3
[Vauation at Date of Termination]. After recovering any such losses, damages and extra costs, the
ProcuringEntityshall payanybal ancetotheContractor.

ProcuringEntity' sEntitlementtoT er minationfor Convenience

The Procuring Entity shall be entitled to terminate the Contract, at any time at the Procuring Entity's
conveni ence,bygivingnoti ceof suchterminati ontotheContractor. Theterminationshal ltakeeffect30days  after
the later of the dates on which the Contractor receives this notice or the Procuring Entity returns the
PerformanceSecurity. TheProcuringEntityshall notterminatetheContractunderthi sSub-Clauseinorderto
execute the Works itself or to arrange for the Works to be executed by another contractor or to avoid a
termination of the Contract by the Contractor under Clause 16.2 [Termination by Contractor]. After this
termination, the Contractor shall proceed in accordance with Sub-Clause 16.3 [Cessation of Work and
Removal of Contractor's Equipment] and shall be paid in accordance with Sub-Clause 16.4 [Payment on
Termination].

Fraud andCorruption

The Contractor shall ensure compliance with the Kenya Government's Anti-Corruption Laws and its
prevailing sanctions.

Corruptgiftsandpaymentsofcommission

TheContractorshalInot;
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a) OfferorgiveoragreetogivetoanypersonintheserviceoftheProcuringEntityanygiftorconsideration
of anykindasani nducementorrewardfordoi ngorforbeari ngtodoorf orhavingdoneorforbornetodo
anyactinrel ationtotheobtai ningorexecuti onofthi soranyother ContractfortheProcuringEntityorfor
showingorforbearingtoshowfavorordisfavortoanypersoninrel ati ontothi soranyothercontractfor
theProcuringEntity.

b)  EnterintothisoranyothercontractwiththeProcuringEntityi nconnecti onwithwhichcommissionhas
beenpai doragreedtobepai dbyhi moronhi shehal fortohi sknowl edge, unl essbeforetheContractis made
particulars of any such commission and of the terms and conditions of any agreement for the
paymentthereof havebeendi scl osedi nwriti ngtotheProcuringEntity.

Anybreachofthi sConditionbytheContractororbyanyoneempl oyedbyhimoracti ngonhisbehal f(whether with or
without the knowledge of the Contractor) shall be an offence under the provisions of the Public
ProcurementandAssetDisposalAct(2015) and the Anti-CorruptionandEconomicCrimesAct(2003)ofthe
Laws ofKenya.

SUSPENSIONANDTERMINATIONBYCONTRACTOR
Contractor'sEntitlementtoSuspendWork

IftheArchitectfail stocertifyinaccordancewithSub-Clause14.6[IssucofInterimPaymentCertificates]Jor ~ Sub-
Clausel4.7[ Payment],ornotrecei vinginstructi onsthatwoul denabl ethecontractortoproceedwiththe  works in
accordance with the program, the Contractor may, after giving not less than 30 days' notice to the Procuring
Entity, suspend work (or reduce the rate of work) unless and until the Contractor has received the
PaymentCertificate,reasonableevidenceorpayment, as the casemaybeandasdescribedinthenotice.

The Contractor's action shall not prejudice his entitlements to financing charges under Sub-Clause 14.8
[ DelayedPayment] andtoterminationunder Sub-Clausel6.2[ TerminationbyContractor].

If the Contractor subsequently receives such Payment Certificate, evidence or payment (as described in the
rel evantSub-Clauseandintheabovenoti ce) bef oregi vinganoti ceof terminati on,theContractorshal Iresume
normalworkingassoonasi sreasonabl ypracticable.

IftheContractorsuffersdel ayand/orincursCostasaresul tof suspendi ngwork(orreduci ngtherateofwork) in
accordance with this Sub-Clause, the Contractor shall give notice to the Architect and shall be entitled
subj ecttoSub-Clause20. 1] Contractor'sClaimg]to:

a) an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4
[Extensionof TimeforCompletion],and
b) paymentofanysuchCost-plusprofit,whichshallbeincludedintheContractPrice.

Afterreceivingthisnotice theArchitectshal l proceedi naccordancewithSub-Clause3.5] Determinations]to
agreeordeterminethesematters.

Terminationby Contractor

TheContractorshal | beentitledtoterminatetheContractif:

a) the Architect fails, within 60 days after receiving a Statement and supporting documents, to issue the
relevantPaymentCertificate,

b) theContractordoesnotrecei vetheamountdueunderaninterimPaymentCertificatewithin90daysafter
theexpiryofthetimestatedi nSub-Clausel4.7[ Payment] wi thi nwhi chpaymenti stobemade(exceptfor
deductionsinaccordancewithSub-Clause2.5[ ProcuringEntity'sClaims]),

¢) theProcuringEntitysubstantiallyfail stoperformhisobligati onsundertheContractinsuchmannerasto
materiallyandadversel yaff ecttheeconomi cbal anceoftheContractand/ortheabilityoftheContractorto
performtheContract,

d) a prolonged suspension affects the whole of the Works as described in Sub-Clause 8.11 [Prolonged
Suspension],or

e) the Procuring Entity becomes bankrupt or insolvent, goes into liquidation, has a receiving or
administration order made against him, compounds with his creditors, or carries on business under a
receiver, trustee or manager for the benefit of his creditors, or if any act is done or event occurs which
(underapplicablel aws)hasasi mil areff ecttoanyof theseactsorevents.

f)  the Contractor does not receive the Architect instruction recording the agreement of both Parties onthe

fulfilmentoftheconditionsfortheCommencementofWorksunder Sub-Clause8. 1] Commencementof
Works).
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In any of these events or circumstances, the Contractor may, upon giving 14 days' notice to the Procuring
Entity terminatetheContract. However, in the caseofsub-paragraph(f)or(g),theContractormaybynotice
terminatetheContractimmediately.

TheContractor'sel ectiontotermi natetheContractshal | notprej udi ceanyotherrightsoftheContractor,under
theContractorotherwise.

CessationofWorkandRemoval of Contractor ' sEquipment

After a notice of termination under Sub-Clause 15.5 [Procuring Entity's Entitlement to Termination for

Convenience], Sub-Clause 16.2 [Termination by Contractor] or Sub-Clause 19.6 [Optional Termination,

Payment and Release] has taken effect, the Contractor shall promptly:

a) cease al further work, except for such work as may have been instructed by the Architect for the
protectionoflifeorpropertyorforthesaf etyoftheWorks,

b) hand over Contractor's Documents, Plant, Materials and other work, for which the Contractor has
receivedpayment,and

¢) removeallotherGoodsfromtheSite exceptasnecessaryforsafety,andleavetheSite.

PaymentonTermination

After anotice of termination under Sub-Clause 16.2 [ Termination by Contractor] has taken effect, the
Procuring Entity shall promptly:
a) ReturnthePerformanceSecuritytotheContractor,

b) pay the Contractor in accordance with Sub-Clause 19.6 [Optiona Termination, Payment and Release],
and

Cc) pay to the Contractor the amount of any loss or damage sustained by the Contractor as a result of this
termination.

RISKANDRESPONSIBILITY
I ndemnities

TheContractorshal lindemnifyandhol dharml esstheProcuringEntity,theProcuringEntity'sPersonnel,and  their
respective agents, against and from all claims, damages, losses and expenses (including legal fees and
expenses)inrespectof:
a) Bodilyinjury,sickness,diseaseordeath,of anypersonwhatsoeverarisingoutof ori nthecourseoforby
reasonoftheContractor'sdesign(ifany),theexecuti onandcompl eti onoftheWorksandtheremedying
of anydefects,unl essattri butabl etoanynegligence,wil I ful actorbreachoftheContractbytheProcuring
Entity,theProcuringEntity'sPersonnel ,oranyofthei rrespectiveagents,and

b) damagetoorlossofanyproperty,real orpersonal (otherthantheWorks),to the extentthatsuchdamageor loss
arises out of or in the course of or by reason of the Contractor's design (if any), the execution and
compl etionoftheWorksandtheremedyi ngof anydef ects,unl essandtotheextentthatanysuchdamage
orl ossi sattri butabl etoanynegligence,will ful actorbreachoftheContractbytheProcuringEntity, the
ProcuringEntity'sPersonnel thei rrespectiveagents,oranyonedirectlyorindirectlyempl oyedbyanyof them.

TheProcuringEntityshallindemnifyandhol dharml esstheContractor,theContractor'sPersonnel ,andtheir
respective agents, against and from al claims, damages, losses and expenses (including legal fees and
expenses) in respect of (1) bodily injury, sickness, disease or death, which is attributable to any negligence,
willfulactorbreachoftheContractbytheProcuringEntity,theProcuringEntity'sPersonnel ,oranyoftheir
respectiveagents,and(2)themattersforwhichliabilitymaybeexcludedfrominsurancecover,asdescribedin -~ sub-
paragraphs (d)(i), (ii) and (iii) of Sub-Clause 18.3 [Insurance Against Injury to Persons and Damage to
Property],unlessandtotheextentthatanysuchdamageorl ossi sattri butabl etoanynegligence,will ful actor
breachoftheContractbythecontractor,thecontractor'sPersonnel ,thei rrespectiveagents,oranyonedirectly
orindirectlyemployedbyanyofthem.

Contractor'sCareoftheWorks

The Contractor shall take full responsibility for the care of the Works and Goods from the Commencement
DateuntiltheTaking-OverCertificateisissued(orisdeemedtobel ssuedunder Sub-Clausel0.1[ TakingOver of the
Works and Sectiong]) for the Works, when responsibility for the care of the Works shall pass to the
ProcuringEntity.IfaT aking-OverCertificateisissued(orissodeemedtobeissued)foranySectionorpartof
theWorks,responsi bilityforthecareoftheSecti onorpartshal IthenpasstotheProcuringEntity.
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Afterresponsi bilityhasaccordinglypassedtotheProcuringEntity,theContractorshal ltakeresponsibilityfor
thecareof anyworkwhi chi soutstandingonthedatestatedinaT aking-OverCertificate,untilthisoutstanding
workhasbeencompl eted.

If any loss or damage happens to the Works, Goods or Contractor's Documents during the period when the
Contractorisresponsiblefortheircare, fromanycausenotlistedinSub-Clausel7.3[ ProcuringEntity'sRisks]
theContractorshallrectifythel ossordamageattheContractor'sri skandcost,sothatthe\Works,Goodsand
Contractor'sDocumentsconformwiththeContract.

TheContractorshal | beliabl ef oranyl ossordamagecausedbyanyacti onsperformedbytheContractoraftera
Taking-Over Certificate has been issued. The Contractor shall also be liable for any loss or damage which
occurs after a Taking-Over Certificate has been issued and which arose from a previous event for which the
Contractor wasliable.

ProcuringEntity'sRisks

Therisksreferred to in Sub-Clause 17.4 [ Consequences of Procuring Entity's Risks] below, insofar as they
directly affect the execution of the Worksin Kenya, are:

a) Warhostilities(whetherwarbedecl aredornot),

b) rebellion, riot, commotion or disorder, terrorism, sabotage by persons other than the Contractor's
Personnel,

c) explosivematerias, ionizing gradiationorcontaminati onbyradio-activity,exceptasmaybeattributable to
the Contractor'suseofsuchexpl osives,radiationorradio-activity,

d) pressurewavescausedbyaircraftorotheraerial devicestravelingatsoni corsupersonicspeeds,

€) useoroccupationbytheProcuringEntityofanypartofthePermanentWorks,exceptasmaybespecified in the
Contract,

f)  designofanypartoftheWorksbytheProcuringEntity'sPersonnel orbyothersforwhomtheProcuring
Entityisresponsible,and

g) anyoperationoftheforcesof naturewhichisUnforeseeabl eoragai nstwhichanexperiencedcontractor
coul dnotreasonabl yhavebeenexpectedtohavetakenadequatepreventiveprecautions.

Consequencesof ProcuringEntity'sRisks

IfandtotheextentthatanyoftheriskslistedinSub-Clausel7.3aboveresul tsinl ossordamagetotheWorks,
GoodsorContractor'sDocuments,theContractorshal | promptlygivenoticetotheArchitectandshal I rectify
thisl ossordamagetotheextentrequiredbytheEngineer.

IftheContractorsuffersdel ayand/orincursCostfromrectifyingthi sl ossordamage, theContractorshallgive
afurthernoticetotheA rchitectandshal | beentitl edsubj ecttoSub-Clause20. 1] Contractor'sClaims] to:

Anextensi onoftimeforanysuchdel ay,if compl etioni sorwill bedel ayed,under Sub-Clause8.4] Extensi onof
TimeforCompletion],and

paymentof anysuchCost,whichshal | bei ncl udedi ntheContractPri ce.I nthecaseof sub-paragraphs(e)and
(g) of Sub-Clause 17.3 [Procuring Entity's Risks], Accrued Costs shall be payable.

After receiving this further notice, the Architect shall proceed in accordance with Sub-Clause 3.5
[ Determi nati ons| toagreeordeterminethesematters.

Intellectualandl ndustrial PropertyRights

In this Sub-Clause, “infringement” shall refer to an infringement (or alleged infringement) of any patent,
registered design, copyright, trade mark, trade name, trade secret or other intellectual or industria property
right relating to the Works; and “claim” shall refer to a claim (or proceedings pursuing a claim) alleging an
infringement.

WheneveraPartydoesnotgivenoti cetotheother Partyof anyclai mwithin30daysof receivingtheclaim,the
firstPartyshallbedeemedtohavewaivedanyrighttoindemnityunderthisSub-Clause.

TheProcuringEntityshallindemnifyandhol dtheContractorharml essagai nstandfromanyclai mallegingan
infringementwhichisorwas:
a) AnunavoidableresultoftheContractor'scompliancewiththeContract,or
b) A resultofanyWorksbei ngusedbytheProcuringEntity:
i) for apurposeotherthanthatindi catedby,orreasonablytobei nferredfrom,theContract,or
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i) in conjunction with anything not supplied by the Contractor, unless such use was disclosed to the
ContractorpriortotheBaseDateori sstatedintheContract.

TheContractorshal lindemnifyandhol dtheProcuringEntityharml essagai nstandfromanyotherclaimwhich
arisesoutof orinrel ationto(i )themanuf acture,use,sal eorimportof anyGoods,or (ii)anydesignforwhich
theContractorisresponsible.

IfaPartyisentitledtobeindemnifiedunderthisSub-Clause,theindemnifyingPartymay (atitscost)conduct
negotiationsforthesettlementofthecl aim,andanylitigationorarbitrationwhichmayarisefromit. Theother ~ Party
shall, at the request and cost of the indemnifying Party, assist in contesting the claim. This otherParty
(anditsPersonnel ) shal Inotmakeanyadmi ssionwhi chmightbeprej udi cial tothei ndemnifyingParty,unl ess
theindemnifyingPartyfailedtotakeovertheconductof anynegoti ations,liti gati onorarbitrationuponbeing
requestedtodosobysuchotherParty.

Foroperationandmai ntenanceof anypl antorequi pmentinstalled,thecontractorshal | grantanon-exclusive
andnon-transferabl eli censetotheProcuringEntityunderthepatent, utilitymodel s,orotherintel lectua rights
ownedbythecontractororathirdpartyfromwhomthecontractorhasrecei vedtherightstograntsub-licenses

andshallal sogranttotheProcuringEntityanon-exclusiveandnon-transf erabl eri ghts(withouttherightsto sub-
license)tousetheknowhowandothertechni cali nformati ondi scl osedtothecontractorunderthecontract.
Nothingcontai nedhere-inshal | beconstruedastransferringownershipof anypatent, utilitymodel ,trademark,
design, copy right, know-how or other intellectual rights from the contractor or any other third party to the
ProcuringEntity.

LimitationofL iability

NeitherPartyshallbeliabl etotheotherPartyforl ossof useofanyWorks,lossofprofit,lossofanycontractor
foranyindirectorconsequenti all ossordamagewhi chmaybesufferedbytheotherPartyinconnectionwith
theContract,otherthanasspecificallyprovidedinSub-Clause8.7[ DelayDamages| ; Sub-Clausel1.2[ Costof
Remedying Defects]; Sub-Clause 15.4 [Payment after Termination]; Sub-Clause 16.4 [Payment on
Termination]; Sub-Clausel7.1[Indemnities]; Sub-Clausel7.4(b)[ Consequencesof ProcuringEntity'sRisks]
andSub-Clausel7.5[Intellectualandindustrial PropertyRights] .

ThetotalliabilityoftheContractortotheProcuringEntity,underorinconnecti onwiththeContractotherthan
underSub-Clause4.19[ El ectricity, WaterandGas] , Sub-Cl ause4.20[ ProcuringEntity'sEqui pmentandFree-
Issue Materials], Sub-Clause 17.1 [Indemnities] and Sub-Clause 17.5 [Intellectual and Industrial Property
Rights],shall notexceedthesumresul tingfromtheappli cationofamultiplier(lessorgreaterthanone)tothe
Accepted Contract Amount, as stated in the Special Conditions of Contract, or (if such multiplier or other
sumisnotsostated)theA cceptedContractAmount.

ThisSub-Clauseshal I notlimitliabilityinanycaseoffraud,deliberatedef aul torreckl essmisconductbythe
defaultingParty.

Useof ProcuringEntity' sAccommodation/Facilities

TheContractorshalltakeful lresponsi bilityforthecareoftheProcuringEntityprovi dedaccommodati onand
facilitiesifany,asdetailedintheSpecification, from the respectivedatesofhand-overtotheContractoruntil
cessati onof occupati on(wherehand-overorcessati onof occupati onmaytakepl aceafterthedatestatedinthe
Taking-OverCertificatefortheWorks).

Ifanyl ossordamagehappenstoanyoftheaboveitemswhil etheContractorisresponsiblefortheircarearising
fromanycausewhatsoeverotherthanthosef orwhichtheProcuringEntityisliabl e, theContractorshall ,athis
owncost,rectifythel ossordamagetothesati sfactionoftheEngineer.

INSURANCE

GeneralRequirementsfor I nsurances

In this Clause, “insuring Party” means, for each type of insurance, the Party responsible for effecting and
maintainingtheinsurancespecifiedintherelevantSub-Clause.

Wherever the Contractor is the insuring Party, each insurance shall be effected with insurers and in terms
approvedbytheProcuringEntity. Thesetermsshal | beconsi stentwithanytermsagreedbybothPartiesbefore
thedateofthel etterof A cceptance. T hi sagreementoftermsshal I takeprecedenceovertheprovisionsofthis Clause.

WherevertheProcuringEntityi sthei nsuringParty,eachi nsuranceshal | beef fectedwithinsurersandi nterms
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acceptabletotheContractor. Thesetermsshal | beconsi stentwithanytermsagreedbybothPartiesbeforethe date of
the Letter of Acceptance. This agreement of terms shall take precedence over the provisions of this Clause.

Ifapolicyisrequiredtoindemnifyjointinsured,thecovershal lappl yseparatel ytoeachinsuredasthougha  separate
policy had been issued for each of the joint insured. If a policy indemnifies additional jointinsured,
namelyinadditiontotheinsuredspecifiedinthisClause,(i)theContractorshallactunderthepolicyonbehal f
oftheseadditi onalj oi ntinsuredexceptthattheProcuri ngEnti tyshal | actforProcuringEntity'sPersonnel (i)
additionaljointinsuredshal Inotbeentitl edtorecei vepaymentsdirectlyfromthei nsurerortohaveanyother
directdealingswiththeinsurer,and(iii)thei nsuringPartyshal lrequireal ladditional j oi ntinsuredtocomply with the
conditionsstipul atedinthepolicy.

Eachpolicyinsuringagai nstlossordamageshal  provi def or paymentstobemadei nthecurrenciesrequiredto rectify
the loss or damage. Payments received from insurers shall be used for the rectification of the loss or
damage.

Therel evantinsuringPartyshal |, withi ntherespectiveperi odsstatedintheSpecial Conditionsof Contr act
(cal culatedfromtheCommencementDate), submittotheotherParty:

a) Evidencethatthe nsurancesdescribedinthi sClausehavebeenaffected,and

b) copies of the policies for the insurances described in Sub-Clause 18.2 [Insurance for Works and
Contractor's Equipment] and Sub-Clause 18.3 [Insurance against Injury to Persons and Damage to
Property].

Wheneachpremi umispai d,thei nsuringPartyshal | submitevi denceof paymenttotheother Party.Whenever
evidenceorpoliciesaresubmitted,thel nsuringPartyshal | al sogi venoti cetotheEngineer.

Each Party shall comply with the conditions stipulated in each of the insurance policies. The insuring Party
shall keep the insurers informed of any relevant changes to the execution of the Works and ensure that
i nsurancei smai ntai nedi naccordancewiththi sClause.

NeitherPartyshal|makeanymaterial al terati ontothetermsof anyinsurancewithoutthepriorapproval of the
otherParty.Ifaninsurermakes(orattemptstomake)anyalteration,thePartyfirstnotifiedbytheinsurershall
promptlygivenoticetotheotherParty.

Ifthei nsuringPartyfail stoeffectandkeepi nf orceanyof thei nsurancesiti srequiredtoeffectandmaintain
undertheContractorfail stoprovidesati sf actoryevidenceandcopiesof poli ci esinaccordancewiththisSub-

Clause, theotherPartymay(atitsopti onandwithoutprej udicetoanyotherrightorremedy)effectinsurance for the
relevant coverage and pay the premiums due. The insuring Party shal pay the amount of these
premiumstotheotherParty,and the ContractPriceshal | beadj ustedaccordingly.

Nothing in this Clause limits the obligations, liabilities or responsibilities of the Contractor or the Procuring
Entity,undertheothertermsoftheContractorotherwise.Anyamountsnoti nsuredornotrecoveredfromthe
insurersshallbebornebytheContractorand/ortheProcuringEntity.

ProcuringEntityi naccordancewiththeseobligations,liabilitiesorresponsibilities.However,iftheinsuring  Party
fails to effect and keep in force an insurance which is available and which it is required to effect and
maintain under the Contract, and the other Party neither approves the omission nor effects insurance for the
coveragere evanttothi sdefault,anymoneyswhichshoul dhavebeenrecoverabl eunderthi sinsuranceshal lbe

pai dbythei nsuringParty.

PaymentsbyonePartytotheother Partyshal | besubj ecttoSub-Clause2.5[ ProcuringEntity'sClai ms] or Sub-
Clause20.1[ Contractor'sClaims] ,asapplicabl e.

TheContractorshal | beentitl edtopl aceal linsurancerel ati ngtotheContract(i ncl udi ng,butnotlimitedtothe
insurancereferredtoClausel8)withi nsurersfromanyeligiblesourcecountry.

I nsurancefor WorksandContractor'sequipment

TheinsuringPartyshallinsuretheWorks,Plant, M aterial sandContractor'sDocumentsfornotl essthanthefull
reinstatementcostincludingthecostsofdemolition,removalofdebrisandprofessionalfeesandprofit. This
insuranceshal | beeffectivefromthedatebywhichtheevidencei stobesubmittedundersub-paragraph(a)of ~ Sub-
Clausel8.1] General Requirementsforlnsurances] ,untilthedateofi ssueoftheT aking-OverCertificate  for  the
Works.



The insuring Party shall maintain this insurance to provide cover until the date of issue of the Performance
Certificate,forlossordamageforwhichtheContractorisliabl earisingfromacauseoccurringpriortotheissue of the
Taking-Over Certificate, and for loss or damage caused by the Contractor in the course of any other
operations(includingthoseunderClausel1] DefectsLiability]).

The insuring Party shall insure the Contractor's Equipment for not less than the full replacement value,
includingdeliverytoSite.Foreachitemof Contractor'sEqui pment,thel nsuranceshal | beeffectivewhileitis
bei ngtransportedtotheSiteanduntiliti snol ongerrequiredasContractor'sEqui pment.

Unl essotherwisestatedi ntheSpecia Conditions,insurancesunderthi sSub-Clause:
a)  ShallbeeffectedandmaintainedbytheContractorasinsuringPearty,

b) shal bein the joint names of the Parties, who shall be jointly entitled to receive payments from the
insurers,paymentsbei nghel dorall ocatedtothePartyactual l ybearingthecostsof rectifyingthel ossor damage,

c) shalcoveralllossanddamagefromanycausenotlistedinSub-Clausel7.3[ ProcuringEntity'sRisks],

d) shall also cover, to the extent specifically required in the tendering documents of the Contract, loss or
damage to a part of the Workswhich is attributable to the use or occupation by the Procuring Entity of
another part of the Works, and loss or damage from the risks listed in sub-paragraphs (c), (g) and (h)of
Sub-Clause 17.3 [Procuring Entity's Risks], excluding (in each case) risks which are not insurable at
commercialy reasonable terms, with deductibles per occurrence of not more than the amount stated in
theSpecial Conditionsof Contract(ifanamounti snotsostated, thissub-paragraph(d)shal Inotapply), and

€) mayhoweverexcludel ossof,damageto, and rei nstatementof:

i) apart of the Works which is in a defective condition due to a defect in its design, materials or
workmanship(butcovershallincludeanyotherpartswhicharel ostordamagedasadirectresul tof
thi sdefecti veconditi onandnotasdescribedi nsub-paragraph(ii) bel ow),

ii)  apartoftheWorkswhichis ostordamagedi nordertorei nstateanyotherpartoftheWorksifthis
otherparti sinadef ectiveconditi onduetoadef ecti nitsdesi gn,material sorworkmanship,

iii)  apartoftheWorkswhichhasbeentakenoverbytheProcuringEntity,excepttotheextentthatthe
Contractorisliabl eforthel ossordamage,and

iv)  GoodswhiletheyarenotinK enya,subjecttoSub-Clausel4.5[ PlantandM aterial sintendedforthe
Works).

If, morethanoneyearaftertheBaseDate, thecoverdescribedi nsub-paragraph(d)aboveceasestobeavail able
atcommerciallyreasonabl eterms,theContractorshall (asinsuringParty)givenoti cetotheProcuringEntity,
withsupportingparti cul ars. TheProcuri ngEntityshallthen(i) beentitl edsubj ecttoSub-Cl ause2.5[ Procuring
Entity'sClai ms] topaymentof anamountequival enttosuchcommerci all yreasonabl etermsastheContractor
should have expected to have paid for such cover, and (ii) be deemed, unless he obtains the cover at
commerciallyreasonabl eterms,tohaveapprovedtheomi ssionunder Sub-Clause18.1] General Requirements
forlnsurances|.

I nsuranceagainst! njurytoPer sonsandDamagetoPr operty

TheinsuringPartyshal linsureagai nsteachParty'dli abilityforanyl oss,damage,deathorbodilyinjurywhich ~ may
occur to any physical property (except things insured under Sub-Clause 18.2 [Insurance for Works and
Contractor's Equipment]) or to any person (except persons insured under Sub-Clause 18.4 [Insurance for
Contractor'sPersonnel]),whichmayari seoutoftheContractor'sperf ormanceoftheContractandoccurring
beforetheissueofthePerformanceCertificate.

Thisinsuranceshal | bef oralimitperoccurrenceof notl essthantheamountstatedintheSpecial Conditions
of Contract,withnolimitonthenumberof occurrences.|fanamounti snotstatedi ntheSpecial Conditions
of Contr act, thisSub-Clauseshal Inotapply.

Unl essotherwisestatedi ntheSpecia Conditions,theinsurancesspecifiedinthisSub-Clause:
a) Shallbeeffectedandmai ntainedbytheContractorasinsuringParty,
b) shallbeinthejointhamesoftheParties,

c) shall be extended to cover liability for al loss and damage to the Procuring Entity's property (except
thingsinsuredunder Sub-Clausel8.2)ari singoutof theContractor'sperformanceoftheContract,and

d) mayhoweverexcludeliabilitytotheextentthatitarisesfrom:
i)  theProcuringEntity'srighttohavethePermanentWorksexecutedon,over,under,inor
ii) throughanyland,andtooccupythislandforthePermanentWorks,
iii) damagewhichisanunavoidableresultoftheContractor'sobligationstoexecutethe
iv) Worksandremedyanydefects,and
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v) acause listed in Sub-Clause 17.3 [Procuring Entity's Risks|, except to the extent that cover is
availableatcommerciallyreasonabl eterms.

I nsur ancefor Contractor'sPer sonnel

TheContractorshalleffectandmai ntai ninsuranceagai nstliabilityforcla ms,damages,| ossesandexpenses
(includingl egalfeesandexpenses)ari singfrominjury,si ckness,di seaseordeathof anypersonempl oyedby
theContractororanyotheroftheContractor'sPersonnel.

TheinsuranceshallcovertheProcuringEntityandtheA rchitectagai nstliabilityforclaims,damages,| osses
andexpenses(i ncludingl egal f eesandexpenses) ari singfrominjury,si ckness, di seaseordeathof anyperson
employedbytheContractororanyotheroftheContractor'sPersonnel ,exceptthatthi sinsurancemayexclude

| ossesandclai mstotheextentthattheyari sefromanyactornegl ectoftheProcuringEntityoroftheProcuring
Entity'sPersonnel.

The insurance shall be maintained in full force and effect during the whole time that these personnel are
assi sti ngintheexecuti onoftheWorks.ForaSubcontractor'sempl oyees,thei nsurancemaybeeffectedbythe
Subcontractor, but the Contractorshal | beresponsi bl ef orcompliancewiththisClause.

FORCEMAJEURE

DefinitionofForceMajeure

InthisClause, ForceMajeure”’meansanexceptionaleventorcircumstance:

a)  WhichisbeyondaParty'scontrol,

b)  WhichsuchPartycoul dnotreasonabl yhaveprovidedagai nstbef oreenteringintotheContract,
c)  which,havingarisen,suchPartycoul dnotreasonablyhaveavoidedorovercome,and

d) whichisnotsubstantiallyattributabl etotheotherParty.

ForceM aj euremayincl ude, buti snotli mitedto,exceptional eventsorcircumstancesofthekindlistedbel ow,

solongasconditions(a)to(d)abovearesatisfied:

a)  war hostilities(whetherwarbedecl aredornot),invasion,actofforeignenemies,

b) rebellion,terrorism,sabotagebypersonsotherthantheContractor'sPersonnel ,revol ution,insurrection,
militaryorusurpedpower,orcivilwar,

c) riot,commotion,disorder,strikeorlockoutbypersonsotherthantheContractor'sPersonnel,

d) munitions of war, explosive materials, ionizing radiation or contamination by radio-activity, except as
maybeattri butabl etotheContractor'suseof suchmunitions,expl osives,radiati onorradi o-activity,and

€) naturalcatastrophessuchasearthquake,hurricane,typhoonorvol canicactivity.

Noticeof ForceMajeure

If a Party is or will be prevented from performing its substantial obligations under the Contract by Force
Majeure,thenitshall givenoticetotheother Partyoftheeventorci rcumstancesconsti tutingtheForceM gj eure
andshal | specifytheobligations,theperf ormanceofwhi chisorwil lbeprevented. Thenoticeshal Ibegiven within 14
days after the Party became aware, or should have become aware, of the relevant event or
circumstanceconstitutingForceM ajeure.

The Party shall, having given notice, be excused performance of its obligations for so long as such Force
M gj eurepreventsitfromperformingthem.

Notwithstandinganyotherprovisi onofthi sClause, ForceM g eureshal | notappl ytoobligati onsof either Party
tomakepaymentstotheotherPartyundertheContract.

DutytoMinimizeDelay

Each Party shall at all times use all reasonable endeavors to minimize any delay in the performance of the
Contractasaresultof ForceM g eure.A Partyshal | givenoti cetotheother Partywhenitceasestobeaf fectedby
theForceM gjeure.

ConsequencesofForceM ajeure

IftheContractori spreventedfromperforminghi ssubstanti al obligationsundertheContractbyForceM aj eure
ofwhichnoti cehasbeengivenunder Sub-Clausel19.2[ Noti ceof ForceM aj eure] ,andsuffersdel ayand/orincurs
Cost by reason of such Force Majeure, the Contractor shall be entitled subject to Sub-Clause 20.1
[Contractor's Claimg] to:

a) an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4
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[Extensionof TimeforCompletion] ,and

b) if the event or circumstance is of the kind described in sub-paragraphs (i) to (iv) of Sub-Clause 19.1
[DefinitionofForceMajeure]and,insub-paragraphs(ii)to(iv),occursinK enya,paymentofanysuch ~ Cost,
including the costs of rectifying or replacing the Works and/or Goods damaged or destroyed by Force
Majeure, to the extent they are not indemnified through the insurance policy referred to in Sub-
Clausel8.2[ InsuranceforWorksandContractor'sEqui pment].

Afterreceivingthisnotice,theArchitectshal | proceedi naccordancewithSub-Cl ause3.5] Determinations| to
agreeordeterminethesematters.

ForceM ajeur eAffectingSubcontractor

If any Subcontractor is entitled under any contract or agreement relating to the Works to relief from force
majeureontermsadditionaltoorbroaderthanthosespecifiedinthisClause,suchadditionalorbroaderforce majeure
events or circumstances shall not excuse the Contractor's non-performance or entitte him to relief
underthisClause.

Optional Termination,PaymentandRelease

If the execution of substantially all the Worksin progressis prevented for a continuous period of 84 days by
reasonof ForceM gj eureofwhi chnoticehasbeengi venunder Sub-Cl ause19.2[ Noti ceof ForceM g eure] ,or
formultipleperiodswhichtotalmorethan140daysduetothesamenotifiedForceMajeure,theneitherParty
maygivetotheotherPartyanoti ceofterminationoftheContract.| nthi sevent,theterminationshal I takeeffect 7 days
after the notice is given, and the Contractor shall proceed in accordance with Sub-Clause 16.3
[ Cessati onof WorkandRemoval of Contractor'sEqui pment].

Upon such termination, the Architect shall determine the value of the work done and issue a Payment
Certificatewhichshallinclude:

a) theamountspayablef oranyworkcarriedoutforwhi chapricei sstatedintheContract;

b) theCostof PlantandM aterial sorderedfortheWorkswhi chhavebeendeliveredtotheContractor,orof ~ which
the Contractor is liable to accept delivery: this Plant and Materials shall become the property of
(andbeattheriskof)theProcuringEntitywhenpai df orbytheProcuringEntity,and  the  Contractorshall
placethesameattheProcuringEntity'sdisposal;

c) other Cost or liabilities which in the circumstances were reasonably and necessarily incurred by the
Contractorintheexpectati onof compl etingtheWorks;

d) theCostofremoval of TemporaryWorksandContractor'sEqui pmentfromtheSiteandthereturnofthese
itemstotheContractor'sworksi nhiscountry(ortoanyotherdestinationatnogreatercost);and

e) theCostofrepatriationoftheContractor'sstaff andl aborempl oyedwhollyinconnecti onwiththeWorks
atthedateoftermination.

Releasefr omPerformance

Notwithstanding any other provision of this Clause, if any event or circumstance outside the control of the
Parti es(including,butnotlimitedto,ForceM gj eure) ari seswhi chmakesitimpossi bleorunlawful foreitheror
bothPartiestofulfilitsortheircontractualobligationsorwhich,underthelawgoverningtheContract,entitles
theParti estoberel easedfromfurtherperf ormanceoftheContract, thenuponnoti cebyeitherPartytotheother

Partyof sucheventorcircumstance:

a) ThePartiesshall bedischargedfromfurtherperformance,withoutprejudi cetotheri ghtsof eitherPartyin
respectofanypreviousbreachoftheContract,and
b) Thesumpayabl ebytheProcuringEntitytotheContractorshall bethesameaswoul dhavebeenpayable

under Sub-Clausel9.6[ Optional Termination,PaymentandRel ease]iftheContracthadbeenterminated
underSub-Clausel9.6.



201

2011

2012

2013

2014

2015

2016

017

2018

2019

2110

SETTLEMENTOFCLAIMSANDDISPUTES
Contractor'sClaims

If the Contractor considers itself to be entitled to any extension of the Time for Completion and/or any
additional payment, under any Clause of these Conditions or otherwise in connection with the Contract, the
Contractorshall giveNoti cetotheEngineer,describi ngtheeventorcircumstancegivingrisetotheclam.The notice
shall be given as soon as practicable and not later than 30 days after the Contractor became aware,or
shouldhavebecomeaware, of the eventorcircumstance.

IftheContractorfail stogivenoti ceof aclai mwithi nsuchperi odof 30days,theTimef orCompl etionshal Inot be
extended, the Contractor shall not be entitled to additional payment, and the Procuring Entity shall be
discharged from all liability in connection with the claim. Otherwise, the following provisions of this Sub-
Clauseshallapply.

The Contractor shall also submit any other notices which are required by the Contract, and supporting
particularsfortheclaim,all asrel evanttosucheventorcircumstance.

TheContractorshallkeepsuchcontemporaryrecordsasmaybenecessarytosubstanti ateanyclaim,eitheron
theSiteoratanother| ocati onacceptabl etotheEngi neer. Withoutadmi ttingtheProcuringEntity'sliability, the
Architectmay,afterreceivinganynoticeunderthisSub-Clause,monitortherecord-keepingand/orinstructthe
Contractortokeepfurthercontemporaryrecords. TheContractorshal | permittheArchitecttoi nspectal lthese
recordsandshall (ifinstructed)submitcopi estotheEngineer.

Within42daysaftertheContractorbecameaware(orshouldhavebecomeaware) of the eventorcircumstance
givingrisetothecl ai m,orwithi nsuchotherperi odasmaybeproposedbytheContractorandapprovedbythe
Engineer, the Contractor shall send to the Architect fully detailed claim which includes full supporting
parti cul arsofthebasi softhecl ai mandoftheextensi onofti meand/oradditi onal paymentclai med. | ftheevent
orcircumstancegivingri setotheclai mhasaconti nuingeffect:

a)  Thisfullydetailedclaimshallbeconsi deredasinterim,;

b) TheContractorshallsendfurtherinterimclamsatmonthlyintervals,givingtheaccumul ateddel ayand/or
amountclai med,andsuchfurtherparti cul arsastheA rchitectmayreasonabl yrequire;and

c) TheContractorshallsendafinalclaimwithin30daysaftertheendoftheeffectsresultingfromtheeventor
circumstance, or within such other period as may be proposed by the Contractor and approved by the
Engineer.

Within 42 days after receiving a Notice of a claim or any further particulars supporting a previous claim, or
within such other period as may be proposed by the Architect and approved by the Contractor, the Architect
shall respond with approval, or with disapproval and detailed comments. He may also request anynecessary
further particulars but shall nevertheless give his response on the principles of the claim within the above
definedtimeperiod.

Within the above defined period of 42 days, the Architect shall proceed in accordance with Sub-Clause 3.5
[ Determinations|toagreeordetermine(i)theextension(ifany) of the TimeforCompletion(beforeorafterits
expiry) in accordance with Sub-Clause 8.4 [Extension of Time for Completion], and/or (ii) the additional
payment(ifany)towhi chtheContractorisentitledundertheContract.

Each Payment Certificate shall include such additional payment for any clam as has been reasonably
substanti atedasdueundertherel evantprovisionoftheContract. Unlessanduntil theparti cul arssuppliedare
sufficienttosubstantiatethewholeoftheclaim,theContractorshallonlybeentitledtopaymentforsuchpartof
theclaimashehasbeenabl etosubstantiate.

Ifthe ArchitectdoesnotrespondwithinthetimeframedefinedinthisClause,eitherPartymayconsiderthatthe  claim
is regjected by the Architect and any of the Parties may refer the dispute for amicable settlement in
accordancewithClause20.3.

The requirements of this Sub-Clause are in addition to those of any other Sub-Clause which may apply to a
claim.IftheContractorfail stocomplywiththi soranother Sub-Cl ausei nrel ati ontoanyclaim,anyextension
oftimeand/oradditi onal paymentshal ltakeaccountoftheextent(ifany)towhichthefail urehaspreventedor
prejudiced proper investigation of the claim, unless the claim is excluded under the second paragraph ofthis
Sub-Clause20.3.
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Procuring Entity'sClaims

IftheProcuringEntitycons dersitsel ftobeentitl edtoanypaymentunderany Cl auseoftheseConditi onsor

otherwise in connection with the Contract, and/or to any extension of the Defects Notification Period, the
Procuring Entity or the Architect shall give notice and particulars to the Contractor. However, notice is not
required for payments due under Sub-Clause 4.19 [Electricity, Water and Gas], under Sub-Clause 4.20
[ ProcuringEntity'sEquipmentandFree-1ssueM aterial g ,orf orotherservi cesrequestedbytheContractor.

Thenoti ceshal | begi venassoonaspracti cabl eandnol ongerthan30day saf tertheProcuringEntitybecame
aware,orshouldhavebecomeaware, of the eventorcircumstancesgivingrisetotheclaim.Anoticerelatingto
anyextensionoftheDefectsNotificationPeriodshallbegivenbeforetheexpiryofsuchperiod.

The particulars shall specify the Clause or other basis of the claim and shall include substantiation of the
amount and/or extension to which the Procuring Entity considers itself to be entitled in connection with the
Contract. The Architect shall then proceed in accordance with Sub-Clause 3.5 [Determinations] to agree or
determine(i)theamount (i fany)whi chtheProcuringEntityisentitl edtobepai dbytheContractor,and/or(ii) the
extension (if any) of the Defects Notification Period in accordance with Sub-Clause 11.3 [Extension of
DefectsNotificationPeriod].

This amount may be included as a deduction in the Contract Price and Payment Certificates. The Procuring
Entity shall only be entitled to set off against or make any deduction from an amount certified in a Payment
Certificate,ortootherwiseclaimagainsttheContractor,inaccordancewiththi sSub-Clause.

AmicableSettlement

Whereanoti ceof acl aimhasbeengiven,bothParti esshal | attempttosettl ethedi sputeami cabl ybef orethe
commencement of arbitration. However, unless both Parties agree otherwise, the Party giving a notice of a
claiminaccordancewithSub-Clause20.1aboveshoul dmovetocommencearbitrati onafter60day sfromthe
dayonwhi chanoti ceof acl aimwasgi ven,evenifnoattemptatanami cabl esettl ementhasbeenmade.

M atter sthatmayber eferredtoar bitration

Notwithstanding anything stated herein the following matters may be referred to arbitration before the

practical compl eti onof theWorksorabandonmentoftheWorksortermi nationoftheContractbyeitherparty:

a)  WhetherornottheissueofaninstructionbytheA rchitecti sesmpoweredbytheseConditions.

b) Whetherornotacertificatehasbeenimproperlywithhel dorisnotinaccordancewiththeseConditions.

¢)  AnydisputearisinginrespectrisksarisingfrommattersreferredtoinClausel7.3andCl ausel9.

€) All other matters shall only be referred to arbitration after the completion or alleged completion of the
Works or termination or aleged termination of the Contract, unless the Procuring Entity and the
Contractor agree otherwise in writing.

Arbitration

Anycla mordi sputebetweentheParti esari singoutofori nconnecti onwiththeContractnotsettl edamicably
inaccordancewithSub-Clause20.3shallbefinallysettledbyarbitration.

Noarbitrati onproceedingsshal lbecommencedonanyclaimordi sputewherenoti ceof acl ai mordisputehas
notbeengivenbytheapplyi ngpartywithinni netydaysoftheoccurrenceordiscoveryofthematterorissue
givingrisetothedispute.

Notwithstanding the issue of a notice as stated above, the arbitration of such a claim or dispute shall not
commenceunlessanattempthasinthefirstinstancebeenmadebythepartiestosettlesuchclaimordispute
amicablywithorwithouttheassi stanceofthirdparti es.Proof of suchattemptshal | berequired.

The Arbitrator shall, without prejudice to the generality of his powers, have powers to direct such
measurements,computati ons, testsorval uati onsasmayinhi sopi nionbedesi rabl ei nordertodeterminethe
rightsoftheparti esandassessandawardany sumswhi choughttohavebeenthesubj ectof ori ncludedinany
certificate.
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The Arbitrator shall, without prejudice to the generality of his powers, have powers to open up, review and
revise any certificate, opinion, decision, requirement or notice and to determine all mattersin dispute which
shallbesubmittedtohiminthesamemannerasifnosuchcertificate,opinion,decisionrequirementornotice had
been given.

Thearbitratorsshallhavefullpowertoopenup,reviewandreviseanycertificate,determination,instruction,

opinion or valuation of the Engineer, relevant to the dispute. Nothing shall disqualify representatives of the
Parti esandtheA rchitectfrombei ngcall edasawi tnessandgi vingevidencebef orethearbitratorsonanymatter
whatsoeverrel evanttothedi spute.

Neither Party shall be limited in the proceedings before the arbitrators to the evidence, or to the reasons for
di ssati sfacti ongiveni nitsNoti ceof Di ssati sfaction.

Arbitrationmaybecommencedpriortooraftercompl etionoftheWorks. T heobli gati onsof theParties,andthe
Architectshall notbeal teredbyreasonof anyarbitrati onbei ngconductedduringtheprogressoftheWorks.

Thetermsoftheremunerati onofeachoral lthemembersof Arbitrati onshallbemutual lyagreeduponbythe  Parties
when agreeing the terms of appointment. Each Party shall be responsible for paying one-half of this
remuneration.

ArbitrationwithNationalContractors

IftheContracti swithnational contractors,arbitrati onproceedi ngswill beconductedi naccordancewiththe
ArbitrationLawsofKenya.Incaseofanyclaimordispute,suchclaimordisputeshallbenotifiedinwritingby  either
party to the other with a request to submit it to arbitration and to concur in the appointment of an
Arbitratorwithinthirtydaysofthenotice. Thedisputeshallbereferredtothearbitrationandfinaldecisionofa
persontobeagreedbetweentheparties.Failingagreementtoconcuri ntheappoi ntmentofanArbitrator,the
Arbitratorshallbeappointed, on the requestoftheapplyingparty,bytheChairmanorViceChairmanofanyof
thefollowingprofessionalinstitutions;

i)  Architectural AssociationofKenya

ii) Instituteof QuantitySurveyorsofK enya

iii)  Associationof ConsultingEngineersofK enya

iv) Charteredinstituteof Arbitrators(K enyaBranch)

v) Institutionof EngineersofK enya

Theinstitutionwrittentofirstbytheaggrievedpartyshalltakeprecedenceoverallotherinstitutions.
ArbitrationwithForeignContractors

Arbitrationwithf orei gncontractorsshall beconductedi naccordancewiththearbitrationrul esoftheUnited Nations
Commission on International Trade Law (UNCITRAL); or with proceedings administered by the
Internati onal Chamberof Commerce(l CC)andconductedunderthel CCRul esof Arbitration;byoneormore
arbitratorsappoi ntedinaccordancewithsaidarbitrationrul es.

Theplaceofarbitrationshallbealocationspecifiedinthe SCC;and the arbitrationshallbeconductedinthe
languageforcommunicationsdefinedinSub-Clausel.4[ LawandL anguage] .

AlternativeAr bitrationProceedings

Alternatively,thePartiesmayreferthemattertotheNairobi Centrefor| nternationa Arbitration(NCIA)which
offersaneutral venuef ortheconductof nati onal andi nternati onal arbitrati onwithcommitmenttoproviding
institutional supporttothearbitral process.

FailuretoComplywithArbitrator'sDecision
TheawardofsuchArbitratorshallbefinalandbindingupontheparties.

In the  eventthataPartyfailstocomplywithafinalandbindingArbitrator'sdecision,thentheotherPartymay,
withoutprejudicetoanyotherrightsitmayhave, referthemattertoacompetentcourtof law.



20.10 Contractoperationstocontinue
Notwithstanding any reference to arbitration herein,

111  the parties shall continue to perform their respective obligations under the Contract unless they
otherwiseagree;and

112 theProcuringEntityshall paytheContractoranymoniesduetheContractor.



Section | X - Special Conditions of Contract

ThefollowingSpecial ConditionsshallsupplementtheGCC.Wheneverthereisaconflict,theprovisionshereinshall

prevailoverthoseintheGCC.

Conditions

| sub-Clause | Data

Part A - Contract Data

Procuring Entity’s name and address Heading County Government of Homabay
P.O. Box 469 — 40300,
HomaBay.
Email: procurement @homabay.go.ke

Name and Reference No. of the Headingand | PROPOSED CONSTRUCTION OF AMULTI-

Contract 11 STORIED BLOCK FOR ACCIDENT
& EMERGENCY, CASUALTY AND OUT PATIENT
DEPARTMENTSAT THE HOMABAY COUNTY
TEACHING AND REFERAL HOSPITAL
(HBCTRH).
TENDER No.:HBC/PH& M SIONT/059/2022-2023

Engineers Name and address Heading and | CHIEF OFFICER,

311 DEPARTMENT OF PUBLIC HEALTH AND MEDICAL

SERVICES
COUNTY GOVERNMENT OF HOMABAY
P.O. BOX 52 — 40300,
Homa Bay.
Email: procurement@homabay.go.ke

Contractor’s Representative’s name 431 TO BE AGREED BETWEEN THE TENDERER AND THE
PROCURING ENTITY PRIOR TO CONTRACT SIGNING

Key Personnel names 16.9.1 AS PER PERPOWER OF ATTORNEY AND CVS SUBMIITED

Time for Completion 11 60 WEEKS (A MULTI YEAR PROJECT TO RUN FOR
TWO FINANCIAL YEARS - 2022/2023, 2023/2024)

Defects Notification Period 1.1 14 Days

Sections 11 If Sections are to be used, refer to Table: Summary of Sections
below

Electronic transmission systems 1.3 ISALLOWED

Time for the Parties entering into a 16 Within 30days

Contract Agreement

Commencement Date 811

Time for access to the Site 211 No later than the Commencement Date, and not later than 14
daysafter Commencement Date

Architect Duties and Authority 3.1.6(b) (ii) | ANY REQUEST FOR CONTRACT VARIATION AND
AMMENDEMENT THAT MAY ARISE ARE SUBJECT TO
SECTION 139 OF PPADA, 2015 AND REGULATION 132
OF PPADR, 2020

Performance Security 421 Successful bidders shall be required to submit
PerformanceSECURITY IN THE FORM OF DEMAND
BANK GUARANTEE OF 10% OF THE BID SUM from a
financial Regulated by CBK

Normal working hours 6.5 BETWEEN 8.00 A.M AND 5.00 P.M

Delay damages for the Works 8.7& Delay damages shall be ASPER SECTION 140 OF

14.15(b) THE PUBLIC PROCUREMENT AND ASSET

DISPOSAL ACT, 2015

Maximum amount of delay damages 8.7.1 ASPER SECTION 140 OF THE PUBLIC PROCUREMENT
AND ASSET
DISPOSAL ACT, 2015

Provisional Sums 13.6. (b)(ii) | ASPER SECTION 139 OF THE PUBLIC PROCUREMENT
AND ASSET DISPOSAL ACT, 2015

Adjustments for Changesin Cost 13.9 N/A

Total advance payment 1421 N/A



mailto:procurement@homabay.go.ke
mailto:procurement@homabay.go.ke

Conditions Sub-Clause | Data
Repayment amortization rate of 14.2.5 (b) N/A
advance payment
Percentage of Retention 14.3.2 (c) 10%
Limit of Retention Money 14.3.2 (c) 10% of the Accepted Contract Amount
Plant and Materials N/A

14.5.3(b)(i)

14.5.3(c)(i) N/A
Minimum Amount of Interim Payment | 14.6.2 30% of the Accepted Contract Amount
Certificates
Publishing source of commercial 14.8 Three percentage points above the discount rate given by the
interest rates for financial chargesin Central bank of Kenya.
case of delayed payment
Maximum total liability of the 17.6.2 ACCEPTED CONTRACT AMOUNT
Contractor to the Procuring Entity
Periods for submission of insurance: 18.1.6
a. evidence of insurance.
b. relevant policies
Maximum amount of deductibles for 18.2.4 (d)
insurance of the Procuring Entity's
risks
Minimum amount of third-party 18.3.2
insurance
The place of arbitration 20.7.2 The place of arbitration shall be agreed between the parties to the

contract before signing of the contract




SECTION X - CONTRACT FORMS

FORM No

.1-NOTIFICATION OF INTENTION TO AWARD

FORM NO. 2 - REQUEST FOR REVIEW

FORM No

FORM No

FORM No

FORM No
FORM No

FORM No

. 3-LETTEROF AWARD
.4 - CONTRACT AGREEMENT
.5- PERFORMANCE SECURITY [Option 1 - Unconditional Demand Bank Guaranteg]

. 6- PERFORMANCE SECURITY [Option 2— Performance Bond]
. 7- ADVANCE PAYMENT SECURITY

.8-RETENTION MONEY SECURITY



FORM No 1: NOTIFICATION OF INTENTION TOAWARD OF CONTRACT

This Notification of Award shall be sent to each Tenderer that submitted a Tender and was not successful. Send this
Notification to the Tenderer's Authorized Representative named in the Tender Information Form on the format
below.

FORMAT

1  For the attention of Tenderer'sAuthorizedRepresentative

i)  Name: [insert Authorized Representative sname]

i)  Address: [insert Authorized Representative'sAddress|

iii)  Telephone: [insert Authorized Representative's tel ephone/faxnumbers)
iv)  Email Address: [insert Authorized Representative's emailaddress]

[IMPORTANT: insert the date that this Notification is transmitted to Tenderers. The Notification must be sent
to all Tenderers simultaneously. This means on the same date and as close to the same time as possible.]

2. Date of transmission: [email] on [date] (localtime)

This Notification is sent by (Name anddesignation)

3. NotificationofAward

i)  Procuring Entity: [insert the name of the ProcuringEntity]

ii)  Project: [insert name ofproject]

iii)  Contract title: [insert the name of thecontract]

iv) ITT No: [insert ITT reference number from ProcurementPlan]

This Notification of Intention to Award (Notification) notifies you of our decision to award the above contract.
The transmission of this Notification begins the Standstill Period. During the Standstill Period, you may:

4.  Request a debriefing in relation to the evaluation of your tender by submitting a Procurement-related
Complaint in relation to the decision to award the contracts.

a)  Thesuccessful tenderers

i)  Name of successful Tender

i)  Address of the successful Tender

iii)  Contract price of the successful Tender Kenya Shillings

(inwords )

b) Thereasonsfor your tender being unsuccessful are as follows:
c) OtherTenderers

Namesofall TenderersthatsubmittedaTender.IftheT ender'spri cewaseval uatedincludetheeval uatedpriceas
wellastheTenderpriceasreadout.



SNo

Name of Tender Tender Price | Tender’s evaluated | One Reason Why Not Evaluated

as read out price (Note a)

G| WIN|F

(Note a) Sate NE if not evaluated

5. Howtorequestadebriefing

a)

b)

d)

f)

DEADLINE:Thedeadlinetorequestadebriefingexpiresatmidnighton[insertdate] (localtime).

Y oumayrequestadebriefinginrelationtotheresultsoftheevaluationofyourTender.Ifyoudeci detorequest
adebriefingyourwrittenrequestmustbemadewithinthree(5)BusinessDaysofreceiptofthisNotification
of IntentiontoAward.

Providethecontractname, referencenumber,nameoftheTenderer,contactdetail s;,andaddresstherequest
fordebriefingasfollows:

i) Attention:[insertfullnameofper son,ifapplicable]
i) Title/position:[inserttitle/position]

iii)  Agency:[insertnameofProcuringEntity]

iv) Emailaddress:[insertemailaddress]

Ifyourrequestforadebriefingisreceivedwithinthe3 Daysdeadline,wewillprovidethedebriefingwithin
five(3)BusinessDaysofreceiptofyourrequest.Ifweareunabletoprovidethedebriefingwithinthi speriod, the
Standstill Period shall be extended by five (3) Days after the date that the debriefing is provided. If this
happens,wewillnotifyyouandconfirmthedatethattheextendedStandstillPeriodwillend.

Thedebriefingmaybeinwriting,byphone,videoconferencecall orinperson.Weshal | promptlyadviseyou
inwritinghowthedebriefingwilltakeplaceandconfirmthedateandtime.

If the deadline to request a debriefing has expired, you may still request a debriefing. In this case, we will
provide the debriefing as soon as practicable, and normally no later than fifteen (15) Days from the date of
publicationoftheContractAwardNatice.

6. Howtomakeacomplaint

a)

b)

d)

Period: Procurement-related Complaint challenging the decision to award shall be submitted bymidnight,
[insertdate] (localtime).

Provide the contract name, reference number, name of the Tenderer, contact details, and address the
Procurement-rel atedComplaintasfollows:

)] Attention:[insertfull nameofper son,ifapplicable]
i) Title/position:[inserttitle/position]

iii)  Agency:[insertnameofProcuringEntity]

iv)  Emailaddress:[insertemailaddress|

Atthi spoi nti ntheprocurementprocess,youmaysubmitaProcurement-rel atedCompl aintchal lengingthe
decisiontoawardthecontract.Y oudonotneedtohaverequested,orreceived,adebriefingbeforemakingthis
complaint. Your complaint must be submitted within the Standstill Period and received by us before the
Standstill Periodends.

Further information: For more information refer to the Public Procurement and Disposals Act 2015 and its
Regul ationsavail ablefromthe\Websitewww.ppra.go.ke.



http://www.ppra.go.ke/

Y ou should read these documents before preparing and submitting your complaint.

€) Therearefouressentialrequirements:

i)  Youmust be an 'interested party'. In this case, that means a Tenderer who submitted a Tender in this
tenderingprocessandistherecipientofaNotificationofIntentiontoAward.

ii)  Thecomplaintcanonlychallengethedecisi ontoawardthecontract.
iii) Youmustsubmitthecomplaintwithintheperi odstatedabove.
iv)  You must include, in your complaint, all of the information required to support your complaint.

StandstillPeriod

i)  DEADLINE:TheStandstillPeriodisduetoendatmidnighton[insertdate] (localtime).

i)  The Standstill Period lasts ten (14) Days after the date of transmission of this Notification of Intention to
Award.

iii) TheStandstill Periodmaybeextendedasstatedi nparagraphSection5(d)above.

IfyouhaveanyquestionsregardingthisNotificationpleasedonothesitatetocontactus.
OnbehalfoftheProcuringEntity:

Signature:

Name:

Title/position:

Telephone:




FORM NO. 2- REQUEST FOR REVIEW

FORM FOR REVIEW(r.203(1))

PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD

APPLICATION NO.........c...... OF.............. 20.........
BETWEEN
...................................................................... APPLICANT
AND
....................................... RESPONDENT (Procuring Entity)
Request for review of the decision of the............... (Name of the Procuring Entity of ............... dated the...day of
............. 20..........in the matter of Tender No..............of ..............20..... for ......... (Tender description).

REQUEST FOR REVIEW

UWe. oo ,the above named Applicant(s), of address: Physical address................ P.O.Box No.............
Tel. No........ Email ............... , hereby request the Public Procurement Administrative Review Board to review the whole/part of
the above mentioned decision on the following grounds , namely:

1

2.

By this memorandum, the Applicant requests the Board for an order/orders that:

1

2.

SIGNED ........c.cenees (Applicant) Dated on................ dayof............... /...20......

FOR OFFICIAL USE ONLY Lodged with the Secretary Public Procurement Administrative Review Board on............ day of
2200

SIGNED

Board Secretary



FORM NO 3: LETTER OF AWARD

letterhead paper of the Procuring Entity]
[date]

To: [ name and address of the Contractor]

Thisistonotifyyouthatyour Tenderdated[ date] forexecutionofthe/nameofthe Contractandidentificationnumber,
asgivenintheContractData]for  the  AcceptedContractA mount[ amountinnumber sandwor ds] [ nameofcurrency]
ascorrectedandmodifiedinaccordancewiththelnstructionstoTenderers,isherebyacceptedby.................. (name
ofProcuringEntity).

You arerequestedtofurnishthePerformanceSecuritywithininaccordancewiththeConditionsof Contract,using,for  that
purpose, one of the Performance Security Forms included in Section VIII, Contract Forms, of the Tender
Document.

AULNOTTZEA SIGNEIUMES ...ttt s ettt b et e e et ae e e e s e e e senneene st

Name and Title Of SIGNBLOIY: ......cviiiiiicie e st be s aeeae s reeae e beresaean

Name of ProCUIiNg ENLITY: ....c.ooiiiiii ittt et s be e e b ae e e enenras

Attachment: CONtraCt AQrEEIMENL: ........ociiieiiiiicee ettt e s re s be s resre e tesreennenrenne e



FORM NO 4: CONTRACTAGREEMENT

................................................... Of oo oo (hereinafter “the Procuring
Entity”), of the onepart,and of (hereinafter
“theContractor”),oftheotherpart:

WHEREAS the Procuring Entity desires that the Worksknownas should be
executed by the Contractor, and has accepted a Tender by the Contractor for the execution and completion of these
Worksandtheremedyingofanydefectstherein,

The Procuring Entity and the Contractor agree as follows:

1 InthisAgreementwordsandexpressi onsshallhavethesamemeani ngsasarerespectivel yassignedtotheminthe
Contractdocumentsreferredto.

2 The following documents shall be deemed to form and be read and construed as part of this Agreement. This
Agreementshallprevail overall otherContractdocuments.

a)  theNotificationofAward

b)  theFormofTender

c) theaddendaNos (ifany)

d) theSpecia Conditionsof Contract

€) theGeneral Conditi onsof Contract;

f)  theSpecifications

g) theDrawings;and

h)  thecompletedSchedul esandanyotherdocumentsformingpartofthecontract.

3 In consideration of the payments to be made by the Procuring Entity to the Contractor as specified in this
Agreement,theContractorherebycovenantswiththeProcuringEntitytoexecutetheWorksandtoremedydefects
therei ninconformityinal lrespectswiththeprovisionsoftheContract.

4. TheProcuringEntityherebycovenantstopaytheContractorinconsi derati onoftheexecuti onandcompl eti onof
theWorksandtheremedyingof def ectstherein,theContractPri ceorsuchothersumasmaybecomepayabl eunder
theprovisionsoftheContractattheti mesandi nthemannerprescribedbytheContract.
INWITNESSwhereoftheparti esheretohavecausedthi sA greementtobeexecutedinaccordancewiththel aws
ofKenyaontheday,monthandyearspecifiedabove.

Signedandseal edby (fortheProcuringEntity)

Signedandseal edby (for the Contractor).




FORM NO. 5- PERFORMANCE SECURITY

[Option 1 - Unconditional Demand Bank Guar anteg]

[Guarantor letterhead]

Beneficiary:[insertnameandAddressofProcuringEntity]

Date: [ Insertdateofissue]

Guar antor :[ I nsertnameandaddr essof pl aceofi ssue,unl essindi catedi nthel etter head)

1

Wehavebeeninformedthat (hereinafter called "the
Contractor")hasenteredintoContractNo. dated with(nameof
ProcuringEntity) (theProcuringEntityastheBeneficiary), for the executionof

(hereinaftercalled"theContract™).

Furthermore,weunderstandthat, according to theconditionsoftheContract,aperformanceguaranteei srequired.

AtthereguestoftheContractor,weasGuarantor,herebyirrevocablyundertaketopaytheBeneficiaryanysumor ~ sums
not exceeding in total anamountof (in words ), such sum being payable in the types and
proportionsofcurrenciesinwhichtheContractPriceispayable,uponreceiptbyusoftheBeneficiary'scomplying
demandsupportedbytheBeneficiary'sstatement,whetherinthedemanditselforinaseparatesigneddocument
accompanying or identifying the demand, stating that the Applicant is in breach of its obligation(s) under the
Contract, without the Beneficiary needing to prove or to show grounds for your demand or the sum specified
therein.

Thisguaranteeshallexpire,nolaterthanthe..................... Dayof............ ,2......2 andanydemandforpaymentund
erit mustbereceivedbyusattheofficeindicatedaboveonorbeforethatdate.

TheGuarantoragreestoaone-ti meextensi onofthi sguaranteef oraperi odnottoexceed| sixmonths] [ oneyear]
inresponsetotheBeneficiary'swrittenrequestforsuchextension,suchrequesttobepresentedtotheGuarantor
beforetheexpiryoftheguarantee.”...........occvieeviecierieiie ettt s

[Name of Authorized Official, signature(s) and seals/stamps)

Note: All italicized text (including footnotes) is for use in preparing this form and shall be deleted from the final
product.

The Guarantor shall insert an amount representing the percentage of the Accepted Contract Amount specified in the Letter of Acceptance, less provisional sums, if

any, and denominated either in the currency of the Contract or a freely convertible currency acceptable to the Beneficiary.

’Insert the date twenty-eight days after the expected completion date as described in GC Clause 11.9. The Procuring Entity should note that in the event of an
extensi onofthi sdateforcompl etionoftheContract,theProcuringEnti tywoul dneedtor equestanextensi onofthi sguar anteefromtheGuarantor . Suchrequest
mustbei nwritingandmustbemadepriortotheexpirationdateestabli shedintheguar antee.



FORMNO0.6-PERFORMANCESECURITY

[Option 2— Performance Bond]

[ Note: ProcuringEntiti esar eadvi sedtousePer for manceSecurity—Unconditional DemandBankGuar anteeinstead
ofPerformanceBondduetodifficultiesinvolvedincallingBondholdertoaction]

[Guarantor letterhead or SWIFT identifier code]

Beneficiary:  [insertnameandAddressofProcuringEntity]

Date: [Insert date of issug]
PERFORMANCE BONDNOo.:

Guarantor: [Insert name and address of place of issue, unless indicated in the letterhead]

1

By this Bond as Principal (hereinafter called “the Contractor’)
and ] as Surety (hereinafter called
“theSurety”),areheldandfirmlyboundunto__ ] as Obligee (hereinafter called “the ProcuringEntity”) in the
amountof forthepaymentofwhichsumwel landtrul ytobemadei nthetypes and

proportions of currencies in which the Contract Price is payable, the Contractor and the Surety bind
themselves, their heirs, executors, administrators, successors and assigns, jointly and severally, firmly by these
presents.

WHEREA StheContractorhasenteredintoawrittenA greementwiththeProcuringEntitydatedthe day
of ,20 for in accordance with the documents, plans,
specifications,andamendmentsthereto,whichtotheextenthereinprovidedfor,arebyreferencemadeparthereof
andareherei nafterreferredtoastheContract.

NOW, THEREFORE,theConditi onofthisObligati oni ssuchthat,iftheContractorshal | promptlyandfaithful ly
perform the said Contract (including any amendments thereto), then this obligation shall be null and void;
otherwi se,itshallremai ninful Iforceandeffect. WhenevertheContractorshal | be,anddecl aredbytheProcuring
Entitytobe,indefaultundertheContract,theProcuri ngEntityhavingperf ormedtheProcuringEntity'sobligations
thereunder,theSuretymaypromptlyremedythedefault,orshallpromptly:

a) CompletetheContractinaccordancewithitstermsandconditions,or

b) ObtainatenderortendersfromqualifiedtenderersforsubmissiontotheProcuringEntityforcompletingthe
Contracti naccordancewithitstermsandconditi ons,andupondeter minati onbytheProcuringEntityandthe
Suretyofthel owestresponsiveT enderers,arrangef oraContractbetweensuchTenderer,andProcuringEntity
andmakeavail ableasworkprogresses(eventhoughthereshoul dbeadef aul torasuccessionofdefaultsunder  the
Contract or Contracts of completion arranged under this paragraph) sufficient funds to pay the cost of
compl eti onlesstheBa anceoftheContractPri ce; butnotexceeding,includingothercostsanddamagesfor ~ which
the Surety may be liable hereunder, the amount set forth in the first paragraph hereof. The term
“BalanceoftheContractPrice,”’asusedinthisparagraph,shallmeanthetotalamountpayablebyProcuring
EntitytoContractorundertheContract,| esstheamountproperlypai dbyProcuringEntitytoContractor;or

¢) PaytheProcuringEntitytheamountrequiredbyProcuringEntitytocompl etetheContractinaccordancewith
itstermsandconditi onsuptoatotal notexceedi ngtheamountofthisBond.

TheSuretyshallnotbeliableforagreatersumthanthespecifiedpenaltyofthisBond.

Any suit under this Bond must be instituted before the expiration of one year from the date of the issuing of the
Taking-OverCertificate.NorightofactionshallaccrueonthisBondtoorfortheuseofanypersonorcorporation
otherthantheProcuringEntitynamedherei northeheirs,executors,admini strators,successors,andassignsofthe
ProcuringEntity.

Intestimonywhereof,theContractorhashereuntosethishandandaffixedhisseal, and the Suretyhascausedthese
presentstobeseal edwithhi scorporateseal dul yattestedbythesi gnatureofhislegal representative,thisday _ of 20




SIGNEDON on behalfof
By in the capacityof
Inthepresenceof

SIGNEDON on behalfof
By in the capacityof

Inthepresenceof




FORM NO. 7- ADVANCE PAYMENT SECURITY

[Demand Bank Guar antee]
[Guarantor letterhead]

Beneficiary: [Insert name and Address of ProcuringEntity]

Date: [Insert date of issue]

ADVANCE PAYMENTGUARANTEE No.: [Insert guarantee referencenumber]
Guarantor: [Insert name and address of place of issue, unlessindicated in the letter head]

1

We have beeninformedthat (hereinafter called “the Contractor”) has entered into Contract

No. dated with the Beneficiary, for theexecutionof
(hereinaftercalled"theContract").

Furthermore,weunderstandthat, according to theconditionsoftheContract,anadvancepaymentinthesum
(inwords )i stobemadeagai nstanadvancepaymentguarantee.

AttherequestoftheContractor,weasGuarantor,herebyirrevocablyundertaketopaytheBeneficiaryanysumor
sumsnotexceedingi ntotal anamountof (inwords )" upon
receipt by us of the Beneficiary's complying demand supported by the Beneficiary's statement, whether in the
demand itself or in a separate signed document accompanying or identifying the demand, stating either that the
Applicant:

a) Hasusedtheadvancepaymentforpurposesotherthanthecostsof mobilizati oninrespectoftheWorks;or

b) Hasfailed to repay the advance payment in accordance with the Contract conditions, specifying theamount
whichtheA pplicanthasfail edtorepay.

Ademandunderthi sguaranteemaybepresentedasf romthepresentati ontotheGuarantorofacertificatefromthe
Beneficiary's bank stating that the advance payment referred to above has been credited to the Contractor on its
accountnumber at

The maximum amount of this guarantee shall be progressively reduced by the amount of the advance payment
repaid by the Contractor as specified in copies of interim statements or payment certificates which shall be
presented to us. This guarantee shall expire, at the latest, upon our receipt of a copy of the interim payment
certificate indicating that ninety (90) percent of the Accepted Contract Amount, less provisional sums, has been
certified for payment, oronthe dayof 2 2 whichever is earlier.
Consequently,anydemandforpaymentunderthisguaranteemustbereceivedbyusatthisofficeonorbeforethat date.

TheGuarantoragreestoaone-timeextensi onofthi sguaranteef oraperi odnottoexceed[ sixmonths] [ oneyear] ,in
response to the Beneficiary's written request for such extension, such request to be presented to the Guarantor
beforetheexpiryoftheguarantee.

[Name of Authorized Official, signature(s) and seals/stamps)

Note: All italicized text (including footnotes) isfor use in preparing this form and shall be deleted from the
final product.

‘TheGuar antor shallinsertanamountr epr esentingtheamountoftheadvancepaymentanddenominatedei therinthecur rencyoftheadvancepaymentasspecifiedin the
Contract.
’I nserttheexpectedexpir ati ondateoftheTimefor Compl etion. ThePr ocuri ngEntityshoul dnotethatintheeventofanextensi onoftheti mefor compl etionofthe

Contract,theProcuringEntitywoul dneedtorequestanextensi onofthi sguar anteefromtheGuarantor . Suchr equestmustbei nwritingandmustbemadepriorto
theexpirationdateestablishedintheguarantee.



FORMNO.8- RETENTIONMONEYSECURITY

[Demand Bank Guar antee]
[Guarantor letterhead)]
Beneficiary: [Insert name and Address of Procuring Entity]

Date: [ Insertdateofissug]

Advance payment guarantee no. [Insertguaranteereferencenumber]
Guar antor :[ I nsertnameandaddr essof pl aceofi ssue,unl essindi catedinthel etter head)]

1 Wehave beeninformedthat [insert name of Contractor, which in the case of a jointventure

shallbethenameofthej oi ntventur €] (herei naftercalled"theContractor™) hasenteredi ntoContractNo.
[insertreferencenumber ofthecontract] dated with the Beneficiary, for the
executionof [insert name of contract and brief description of Works (hereinafter
called"theContract").

2 Furthermore,weunderstandthat, according to theconditionsoftheContract,theBeneficiaryretainsmoneysupto the
limit set forth in the Contract (“the Retention Money”), and that when the Taking-Over Certificate has been
issuedundertheContractandthefirsthalfoftheRetentionMoneyhasbeencertifiedforpayment,andpaymentof
[insertthesecondhal foftheRetentionM oney] i stobemadeagai nstaRetenti onM oneyguarantee.

3 AttherequestoftheContractor,we,asGuarantor,herebyirrevocablyundertaketopaytheBeneficiaryanysumor — sums
not exceeding in total an amount of [insert amount in figures] ([insert amount in
words 1)'uponreceiptbyusoftheBeneficiary'scomplyingdemandsupportedby  the
Beneficiary's statement, whether in the demand itself or in a separate signed document accompanying or
identifyingthedemand,statingthattheContractorisi nbreachofitsobligation(s)undertheContract,withoutyour
needingtoproveorshowgroundsforyourdemandorthesumspecifiedtherein.

4. AdemandunderthisguaranteemaybepresentedasfromthepresentationtotheGuarantorofacertificatefromthe
Beneficiary'sbankstatingthatthesecondhalfoftheRetentionMoneyasreferredtoabovehasbeencreditedtothe
Contractor on itsaccountnumber at [insert name and address
of Applicant's bank] .

5 Thisguaranteeshallexpirenolaterthanthe.................... Dayof.......ccceenees 2o ? andanydemandforpayment
underitmustbereceivedbyusattheofficeindicatedaboveonorbeforethatdate.

6. TheGuarantoragreestoaone-timeextens onofthi sguaranteeforaperi odnottoexceed[ sixmonths] [ oneyear] ,in
response to the Beneficiary's written request for such extension, such request to be presented to the Guarantor
beforetheexpiryoftheguarantee.

[Name of Authorized Official, signature(s) and seals/stamps]

Note: All italicized text (including footnotes) is for usein preparing this form and shall be deleted from the final
product.

The Guarantor shall insert an amount representing the amount of the second half of the Retention Money.
*I nsertadatethati stwenty-ei ghtdaysafter theexpi ryofr etenti onperiodafter theactual compl eti ondateofthecontract. TheProcuringEntityshoul dnotethatin
theeventofanextensi onofthi sdatefor compl etionoftheContract, theProcuringEnti tywoul dneedtor equestanextensi onofthi sguar anteefromtheGuar antor .
Suchrequestmustbel nwritingandmustbemadeprior totheexpir ationdateestabli shedintheguar antee.



FORM NO. 9 BENEFICIAL OWNERSHIP DISCLOSURE FORM

INSTRUCTIONS TO TENDERERS: DELETE THIS BOX ONCE YOU HAVE COMPLETED THE FORM

This Beneficial Ownership Disclosure Form (“Form”) is to be completed by the successful tenderer. In case of
joint venture, the tenderer must submit a separate Form for each member. The beneficial ownership information
to be submitted in this Form shall be current as of the date of its submission.

For the purposes of this Form, a Beneficial Owner of a Tenderer is any natural person who ultimately owns or
controls the Tenderer by meeting one or more of the following conditions:

+ Directly or indirectly holding 25% or more of the shares.

» Directly or in directly holding 25% or more of the voting rights.

« Directly or indirectly having the right to appoint a majority of the board of directors or equivalent
governing body of the Tenderer.

Tender Reference No.: [insert identification no)
Name of the Assignment: [insert name of the assignment] to:

[insert complete name of Procuring Entity]

In response to your notification of award dated [insert date of notification of award] to furnish
additional information on beneficial ownership: [select one option as applicable and delete the
options that are not applicable]

I) Wehere by provide the following beneficial ownership information.

Details of beneficial ownership

I dentity of Beneficial Directly or Directly or indirectly | Directly or indirectly having the right
Owner indirectly holding holding 25 % or more | to appoint a majority of the board of
25% or moreof the | of the Voting Rights thedirectorsor an equivalent
shares (Yes/ No) governing body of the Tenderer
(Yes/ No) (Yes/ No)

[include full name
(last, middle, first),
nationality, country of
residence]

OR

ii) Wedeclare that there is no Beneficial Owner meeting one or more Of the following conditions: directly or
indirectly holding 25% or more of the shares. Directly or indirectly holding 25% or more of the voting
rights. Directly or indirectly having the right to appoint a majority of the board of directors or equivalent
governing body of the Tenderer.

OR

Wedeclare that we are unable to identify any Beneficial Owner meeting one or more of the following conditions. [If this
option is selected, the Tenderer shall provide explanation on why it is unable to identify any Beneficial Owner]

Directly or indirectly holding 25% or more of the shares. Directly or indirectly holding25% or more of the voting
rights.

Directly or indirectly having the right to appoint a majority of the board of directors or equivalent governing body
of the Tenderer]”



Name of the Tenderer: ... *[insert complete name of the Tenderer]

Name of the person duly authorized to sign the Tender on behalf of the Tenderer: ** [insert complete name of person
duly authorized to sign the Tender]

Title of the person signing the Tender: ..........ccc.c....... [insert complete title of the person signing the Tender]
Sgnature of the person named above: ............cc.cc...... [insert signature of person whose name and capacity are shown
above]

Datesigned ........ccccevnene [insert date of signing] day of............c.cc....... [Insert month], [insert year]






