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INVITATION TO TENDER

Procuring Entity:County Government of Homa Bay, P.O. BOX 469 — 40300, Homa Bay

Tender Description: THE PROPOSED OPENING AND ROUTINE MAINTENANCE OF VARIOUS ROADS

IN HOMABAY COUNTY KASIPUL SUB COUNTY

Tender No:HBC/RPWT&I/ONT /004/2022-2023

TheCounty Government of Homabay invites tenders for the the proposed opening and routine maintenance of

various roads in Homabay County Kasipul Sub County.

Tendering will be conducted under open competitive method (National) using a standardizedtenderdocument.

1.

The tenderisopentoallqualifiedandinterested Tenderers. Any Contractors with pending works with the
County Government of Homa Bay are NOT eligible to participate in this tender.

Eligible and interested bidders may obtain further information and inspect the bidding documents at the
office of the Director, Procurement and Supplies Management, County Government of Homa Bay
between 8.00am and 5.00pm Kenyan Time, during Official working days.

The document may also be downloaded free of charge from the Public Procurement Information
Portal www.tenders.go.ke and/or Integrated Financial Management Information System (IFMIS)
Supplier Portalwww.supplier.treasury.go.keusing the unique IFMIS negotiation number indicated

above or County Website (www.homabay.go.ke).

Bidders who download the tender document must register with County Government, the company
name, postal, physical, email and telephone address for the purposes of receiving any further tender
clarifications and/or addendums if need be through Email: procurement@homabay.go.ke

Prices quoted should be inclusive of all taxes and service delivery costs, must be expressed in Kenya
shillings and will remain valid for 120 days from date of tender opening.

All tenderers to provide Ksh.600,000 bid bond from financial institution regulated by Central Bank of
Kenya (CBK). Original bid bond should be deposited and registered with the procurement secretariat
while its copy uploaded with the tender documents.

The Tenderer shall chronologically serialize all pages of the tender documents submitted numerically in
the order of 1, 2, 3.... of all the documents submitted.

Completed tender documents must be submitted through the IFMIS supplier portal
www.supplier.treasury.co.ke not later than 27" December 2022 at 10:00 am. Manual submissions will
not be allowed.

Tenders will be opened immediately there after in the IFMIS Supplier Portal.

Theaddressesreferredtoaboveare:

DIRECTOR, PROCUREMENT & SUPPLIES MANAGEMENT,
COUNTY GOVERNMENT OF HOMA BAY,

P.0O. BOX 469 — 40300, HOMA BAY.

Email: procurement@homabay.go.ke



http://www.supplier.treasury.go.ke/
http://www.homabay.go.ke/
mailto:procurement@homabay.go.ke
http://www.supplier.treasury.go.ke/
mailto:procurement@homabay.go.ke

PART 1 - TENDERING PROCEDURES






SECTIONI-INSTRUCTIONSTOTENDERERS
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GENERALPROVISIONS

SopeofTender

TheProcuringEntityasdefinedinthe AppendixtoConditionsofContractinvitestendersforWorksContractas
described in the tender documents. The name, identification, and number of lots (contracts) of this Tender
DocumentarespecifiedintheTDS.

Fraud andCorruption

TheProcuringEntityrequirescompliancewiththeprovisionsofthePublicProcurementand AssetDisposalAct, 2015,
Section 62 “Declaration not to engage in corruption”. The tender submitted by a person shall include a
declarationthatthepersonshallnotengageinanycorruptorfraudulentpracticeandadeclarationthattheperson
orhisorhersub-contractorsarenotdebarredfromparticipatinginpublicprocurementproceedings.

TheProcuringEntityrequirescompliancewiththeprovisionsoftheCompetitionAct2010,regardingcollusivepractice
sincontracting. Anytendererfoundtohaveengagedincollusiveconductshallbedisqualifiedandcriminal and/or civil
sanctions may be imposed. To this effect, Tenders shall be required to complete and sign the
“CertificateofIndependentTenderDetermination”annexedtotheFormofTender.

Tenderers shall permit and shall cause their agents (where declared or not), subcontractors, sub-consultants,
serviceproviders,suppliers,andtheirpersonnel,topermittheProcuringEntitytoinspectallaccounts,recordsand other
documents relating to any initial selection process, pre-qualification process, tender submission, proposal
submission,andcontractperformance(inthecaseofaward),andtohavethemauditedbyauditorsappointedby
theProcuringEntity.

Unfair Competitive Advantage -Fairness and transparency in the tender process require that the firms or their
Affiliates competing for a specific assignment do not derive a competitive advantage from having provided
consulting services related to this tender. To that end, the Procuring Entity shall indicate in the Data Sheet and
makeavailabletoallthefirmstogetherwiththistenderdocumentallinformationthatwouldinthatrespectgive
suchfirmanyunfaircompetitiveadvantageovercompetingfirms.

EligibleTenderers

ATenderermaybeafirmthatisaprivate entity, astate-ownedenterpriseorinstitutionsubjecttol TT3.8,oran
individualoranycombinationofsuchentitiesintheformofajointventure(JV)underanexistingagreementor with the
intent to enter into such an agreement supported by a letter of intent. In the case of a joint venture, all members
shall be jointly and severally liable for the execution of the entire Contract in accordance with the
Contractterms.TheJVshallnominateaRepresentativewhoshallhavetheauthoritytoconductallbusinessfor
andonbehalfofanyandallthemembersoftheJ Vduringthetenderingprocessand,intheeventthe] Visawarded
theContract,duringcontractexecution.Membersofajointventuremaynotalsomakeanindividualtender,bea
subcontractor in a separate tender or be part of another joint venture for the purposes of the same Tender. The
maximumnumberof] Vmembersshallbespecifiedinthe TDS.

PublicOfficersoftheProcuringEntity,theirSpouses,Child,Parent,BrothersorSister.Child,Parent, Brotheror
SisterofaSpouse,theirbusinessassociatesoragentsandfirms/organizationsinwhichtheyhaveasubstantialor
controllinginterestshallnotbeeligibletotenderorbeawardedacontract.PublicOfficersarealsonotallowedto
participateinanyprocurementproceedings.

A Tenderer shall not have a conflict of interest. Any tenderer found to have a conflict of interest shall be
disqualified. Atenderermaybeconsideredtohaveaconflictofinterestforthepurposeofthistenderingprocess,if
thetenderer:

a) Directlyorindirectlycontrols,iscontrolledbyorisundercommoncontrolwithanothertenderer;or
b) Receivesorhasreceivedanydirectorindirectsubsidyfromanothertenderer;or
¢) Hasthesamelegalrepresentativeasanothertenderer;or

d) Hasarelationshipwithanothertenderer,directlyorthroughcommonthirdparties,thatputsitinapositionto
influence the tender of another tenderer, or influence the decisions of the Procuring Entity regarding this
tenderingprocess;or
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e) Anyofitsaffiliatesparticipatedasaconsultantinthepreparationofthedesignortechnicalspecificationsof
thegoodsorworksthatarethesubjectofthetender;or

f) any of its affiliates has been hired (or is proposed to be hired) by the Procuring Entity as a consultant for
Contractimplementation;or

g)  Wouldbeprovidinggoods,works,ornon-consultingservicesresultingfromordirectlyrelatedtoconsulting
servicesforthepreparationorimplementationofthecontractspecifiedinthisTenderDocument;or

h) Hasaclosebusinessor personal relationshipwithseniormanagementorprofessionalstaffoftheProcuring
Entitywhohastheabilitytoinfluencethebiddingprocessand:
i) are directly or indirectly involved in the preparation of the Tender document or specifications of the
Contract,and/ortheTenderevaluationprocessofsuchcontract;or
ii) may be involved in the implementation or supervision of such Contract unless the conflict stemming
fromsuchrelationshiphasbeenresolvedinamanneracceptabletotheProcuringEntitythroughoutthe
tenderingprocessandexecutionoftheContract.

Atenderershallnotbeinvolvedincorrupt,coercive,obstructiveorfraudulentpractice. Atendererthatisprovento
havebeeninvolvedinanyofthesepracticesshallbeautomaticallydisqualified.

A Tenderer (either individually or as a JV member) shall not participate in more than one Tender, except for
permittedalternativetenders. ThisincludesparticipationasasubcontractorinotherTenders.Such participation
shallresultinthedisqualificationofall Tendersinwhichthefirmisinvolved.Membersofajointventuremaynot
alsomakeanindividualtender,beasubcontractorinaseparatetenderorbepartofanotherjointventureforthe  purposes
of the same Tender. A firm that is not a tenderer or a JV member may participate as a
subcontractorinmorethanonetender.

ATenderermayhavethenationalityofanycountry,subjecttotherestrictionspursuanttolTT3.9.ATenderershall ~ be
deemed to have the nationality of a country if the Tenderer is constituted, incorporated or registered in and
operatesinconformitywiththeprovisionsofthelawsofthatcountry,asevidencedbyitsarticlesofincorporation
(orequivalentdocumentsofconstitutionorassociation)anditsregistrationdocuments,asthecasemaybe.This
criterionalsoshallapplytothedeterminationofthenationalityofproposedsubcontractorsorsub-consultantsfor
anypartoftheContractincludingrelatedServices.

A Tenderer that has been debarred from participating in public procurement shall be ineligible to tender or be
awarded a contract. The list of debarred firms and individuals is available from the website of
PPRAwww.ppra.go.ke.

A Tenderer that is a state-owned enterprise or a public institution in Kenya may be eligible to tender and be

awardedaContract(s)onlyifitisdeterminedbytheProcuringEntitytomeetthefollowingconditions,i.e.ifitis:

i) A legalpublicentityofGovernmentand/orpublicadministration,

ii) financiallyautonomousandnotreceivinganysignificantsubsidiesorbudgetsupportfromanypublicentity
orGovernment,and

iii) operating under commercial law and vested with legal rights and liabilities similar to any commercial
enterprisetoenableitcompetewithfirmsintheprivatesectoronanequalbasis.

Firmsandindividualsshallbeineligibleiftheircountriesoforiginare:
a) asamatteroflaworofficialregulations,Kenyaprohibitscommercialrelationswiththatcountry,or

b) byanactofcompliancewithadecisionoftheUnitedNationsSecurityCounciltakenunderChapterVIlofthe
CharteroftheUnitedNations,Kenyaprohibitsanyimportofgoodsorcontractingofworksorservicesfrom
thatcountry,oranypaymentstoanycountry,person,orentityinthatcountry.

A tenderer shall provide such documentary evidence of eligibility satisfactory to the Procuring Entity, as the
Procuring Entity shall reasonably request.

Foreign tenderers are required to source at least forty (40%) percent of their contract inputs (in supplies, local
subcontractsandlabor)fromcitizensuppliersandcontractors. Tothisend,aforeigntenderershallprovideinits ~ tender
documentary evidence that this requirement is met. Foreign tenderers not meeting this criterion will be
automaticallydisqualified.InformationrequiredtoenabletheProcuringEntitydetermineifthisconditionismet
shallbeprovidedforthispurposein “SECTIONIII-EVALUATIONANDQUALIFICATIONCRITERIA, ltem9 .

PursuanttotheeligibilityrequirementsofITT4.10,atenderisconsideredaforeigntenderer,ifthetendererisnotregistere
d in Kenya or if the tenderer is registered in Kenya and has less than 51 percent ownership by Kenyan
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citizens.JVsareconsideredasforeigntenderersiftheindividualmemberfirmsarenotregisteredinKenyaorif
areregisteredinKenyaandhavelessthan5 1 percentownershipbyKenyancitizens.TheJ Vshallnotsubcontract
toforeignfirmsmorethan10percentofthecontractprice,excludingprovisionalsums.

312 The National Construction Authority Act of Kenya requires that all local and foreign contractors be registered

withtheNationalConstructionAuthorityandbeissuedwithaRegistrationCertificatebeforetheycanundertake ~ any
construction works in Kenya. Registration shall not be a condition for tender, but it shall be a condition of
contract award and signature. A selected tenderer shall be given opportunity to register before such award and
signatureofcontract. ApplicationforregistrationwithNationalConstructionAuthoritymaybeaccessedfromthe

websitewww.nca.go.ke.

313 The Competition Act of Kenya requires that firms wishing to tender as Joint Venture undertakings which may

prevent,distortorlessencompetitioninprovisionofservicesareprohibitedunlesstheyareexemptinaccordance ~ with
the provisions of Section 25 of the Competition Act, 2010. JVs will be required to seek for exemption from
the Competition
Authority. Exemptionshallnotbeaconditionfortender,butitshallbeaconditionofcontractawardandsignature.
AlJVtenderershallbegivenopportunitytoseeksuchexemptionasaconditionofawardandsignatureofcontract.
Application for exemption from the Competition Authority of Kenya may be accessed from the

websitewww.cak.go.ke.

4.14AKenyantenderershallbeeligibletotenderifitprovidesevidenceofthavingfulfilledhis/hertaxobligationsby
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producingavalidtaxcomplianceorvalidtaxcertificateissuedbytheKenyaRevenue Authority.
EligibleGoods,Equipment, and Services

Goods,equipmentandservicestobesuppliedundertheContractmayhavetheirorigininanycountrythatisnot
ineligibleunderITT3.9.AttheProcuringEntity'srequest, Tenderersmayberequiredtoprovideevidenceofthe
originofGoods,equipmentandservices.

Anygoods,worksandproductionprocesseswithcharacteristicsthathavebeendeclaredbytherelevantnational
environmental protection agency or by other competent authority as harmful to human beings and to the
environmentshallnotbeeligibleforprocurement.

Tenderer'sResponsibilities

The tenderer shall bear all costs associated with the preparation and submission of his/her tender, and the
ProcuringEntitywillinnocaseberesponsibleorliableforthosecosts.

Thetenderer,atthetenderer'sownresponsibilityandrisk,isencouragedtovisitandexamineandinspecttheSite
oftheWorksanditssurroundingsandobtainallinformationthatmaybenecessaryforpreparingthetenderand
enteringintoacontractforconstructionoftheWorks. ThecostsofvisitingtheSiteshallbeatthetenderer'sown expense.

TheTendererandanyofitspersonneloragentswillbegrantedpermissionbytheProcuringEntitytoenteruponits
premises and lands for the purpose of such visit. The Tenderer shall indemnify the Procuring Entity against all
liability arising from death or personal injury, loss of or damage to property, and any other losses
andexpensesincurredasaresultoftheexaminationandinspection.

ThetenderershallprovideintheFormofTenderandQualificationInformation,apreliminarydescriptionofthe
proposedworkmethodandschedule,includingcharts,asnecessaryorrequired.

CONTENTSOFTENDERDOCUMENTS

Sectionsof TenderDocument

The tender document consists of Parts 1, 2, and 3, which includes all the sections specified below, and which
shouldbereadinconjunctionwithany AddendaissuedinaccordancewithITT10.

PART 1: Tendering Procedures
Section I: Instructions to Tenderers
Sectionll: TenderDataSheet(TDS)
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SectionlIl:EvaluationandQualificationCriteriaS
ectionlV: Tendering Forms

PART 2: Works' Requirements
Section V: Bills of Quantities
Section VI: Specifications
Section VII: Drawings

PART3:Conditionsof ContractandContractFormsSe
ction VIII: General Conditions(GCC) Section IX:
Particular Conditions of Contract
SectionX:ContractForms

ThelnvitationtoTenderNoticeissuedbytheProcuringEntityisnotpartoftheContractdocuments.

UnlessobtaineddirectlyfromtheProcuringEntity,theProcuringEntityisnotresponsibleforthecompletenessof
theTenderdocument,responsestorequestsforclarification,theminutesofapre-arrangedsitevisitandthoseof the pre-
Tender meeting (if any), or Addenda to the Tender document in accordance with ITT 10. In case
ofanycontradiction,documentsobtaineddirectlyfromtheProcuringEntityshallprevail.

TheTendererisexpectedtoexamineallinstructions,forms,terms,andspecificationsinthe TenderDocument and
tofurnishwithitsTenderallinformationanddocumentationasisrequiredbythe Tenderdocument.

ClarificationofTenderDocument,Site Visit,Pre-TenderMeeting

ATendererrequiringanyclarificationoftheTenderDocumentshallcontacttheProcuringEntityinwritingatthe
ProcuringEntity'saddressspecifiedintheTDSorraiseitsenquiriesduringthepre-Tendermeetingifprovided for in
accordance with ITT 7.2. The Procuring Entity will respond in writing to any request for clarification,
provided that such request is received no later than the period specified in the TDS prior to the deadline for
submission of tenders. The Procuring Entity shall forward copies of its response to all tenderers who have
acquiredtheTenderDdocumentsinaccordancewithITT7.4,includingadescriptionoftheinquirybutwithout
identifyingitssource.Ifsospecifiedinthe TDS,theProcuringEntityshallalsopromptlypublishitsresponseat the web
page identified in the TDS. Should the clarification result in changes to the essential elements of the
TenderDocuments,theProcuringEntityshallamendtheTenderDocumentsfollowingtheprocedureunderITTS
andITT22.2.

The Tenderer, at the Tenderer's own responsibility and risk, is encouraged to visit and examine and inspect the
site(s)oftherequiredcontractsandobtainallinformationthatmaybenecessaryforpreparingatender. Thecosts
ofvisitingtheSiteshallbeattheTenderer'sownexpense. TheProcuringEntityshallspecifyinthe TDSifapre- arranged
Site visit and or a pre-tender meeting will be held, when and where. The Tenderer's designated representative
is invited to attend a pre-arranged site visit and a pre-tender meeting, as the case may be. The
purposeofthesitevisitandthepre-tendermeetingwillbetoclarifyissuesandtoanswerquestionsonanymatter
thatmayberaisedatthatstage.

TheTendererisrequestedtosubmitanyquestionsinwriting,toreachtheProcuringEntitynotlaterthantheperiodspecifi
edintheTDSbeforethemeeting.

Minutes of a pre-arranged site visit and those of the pre-tender meeting, if applicable, including the text of the
questions asked by Tenderers and the responses given, together with any responses prepared after the meeting,
will be transmittedpromptlytoallTendererswhohaveacquiredtheTenderDocuments.Minutesshallnotidentify
thesourceofthequestionsasked.

The Procuring Entity shall also promptly publish anonymized (no names)Minutes of the pre-arranged site visit
and those of the pre-tender meeting at the web page identified in the TDS. Any modification to the Tender
Documentsthatmaybecomenecessaryasaresultofthepre-arrangedsitevisitandthoseofthepre-tendermeeting
shallbemadebytheProcuringEntityexclusivelythroughtheissueofan Addendumpursuanttol TT8andnot
throughtheminutesofthepre-Tendermeeting. Non-attendanceatthepre-arrangedsitevisitandthepre-tender
meetingwillnotbeacausefordisqualificationofaTenderer.
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AmendmentofTenderDocuments

At any time prior to the deadline for submission of Tenders, the Procuring Entity may amend the Tender
Documentsbyissuingaddenda.

AnyaddendumissuedshallbepartoftheTenderDocumentsandshallbecommunicatedinwritingtoallwhohave
obtainedtheTenderDocumentsfromtheProcuringEntity. TheProcuringEntityshallalsopromptlypublishthe
addendumontheProcuringEntity'swebsiteinaccordancewithITT7.5.

To give Tenderers reasonable time in which to take an addendum into account in preparing their Tenders, the
ProcuringEntityshouldextendthedeadlineforthesubmissionofTenders,pursuanttolTT22.2.

C. PREPARATIONOFTENDERS
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112
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CostofTendering

TheTenderershall meet allcostsassociatedwiththepreparationandsubmissionofitsTender,andtheProcuring Entity
shall not be responsible or liable for those costs, regardless of the conduct or outcome of the tendering process.

LanguageofTender

TheTender,aswellasallcorrespondenceanddocumentsrelatingtothetenderexchangedbythetendererandthe
ProcuringEntity,shallbewrittenintheEnglishLanguage.Supportingdocumentsandprintedliteraturethatare part of
the Tender may be in another language provided they are accompanied by an accurate and notarized
translationoftherelevantpassagesintotheEnglishLanguage,inwhichcase,forpurposesofinterpretationofthe
Tender,suchtranslationshallgovern.

DocumentsComprisingtheTender

TheTendershallcomprisethefollowing:

a) FormofTenderpreparedinaccordancewithITT12;

b)  SchedulesincludingpricedBillofQuantities,completedinaccordancewithITT12andITT14;
¢) TenderSecurityorTender-SecuringDeclaration,inaccordancewithITT19.1;

d) AlternativeTender,ifpermissible,inaccordancewithITT13;

e) Authorization: written confirmation authorizing the signatory of the Tender to commit the Tenderer, in
accordancewithITT20.3;

f)  Qualifications:documentaryevidenceinaccordancewithITT17establishingtheTenderer'squalificationsto
performtheContractifitsTenderisaccepted;

g) Conformity:atechnicalproposalinaccordancewithITT16;
h)  Anyotherdocumentrequiredinthe TDS.

InadditiontotherequirementsunderITT11.1,Tenderssubmittedbyal VshallincludeacopyoftheJointVentureAgreem
ententeredintobyallmembers. Alternatively,aletterofintenttoexecuteal ointVentureAgreementinthe
eventofasuccessful Tendershallbesignedbyallmembersandsubmittedwiththe Tender,togetherwithacopyof the
proposed JV Agreement. Change of membership and conditions of the JV prior to contract signature will
renderthetenderliablefordisqualification.

FormofTenderandSchedules

The Form of Tender and Schedules, including the Bill of Quantities, shall be prepared using the relevant forms
furnishedinSectionIV,TenderingForms. Theformsmustbecompletedwithoutanyalterationstothetext,andno
substitutes shall be accepted except as provided under ITT 20.3. All blank spaces shall be filled in with the
informationrequested. TheTenderershallchronologicallyserializeallpagesofthetenderdocumentssubmitted.

TheTenderershallfurnishintheFormofTenderinformationoncommissionsandgratuities,ifany,paidortobe
paidtoagentsoranyotherpartyrelatingtothisTender.
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AlternativeTenders
Unlessotherwisespecifiedinthe TDS,alternative Tendersshallnotbeconsidered.

Whenalternativetimesforcompletionareexplicitlyinvited,astatementtothateffectwillbeincludedinthe TDS,
andthemethodofevaluatingdifferentalternativetimesforcompletionwillbedescribedinSectionlll,Evaluation
andQualificationCriteria.

ExceptasprovidedunderITT13.4below,Tendererswishingtooffertechnicalalternativestotherequirementsof ~  the
Tender Documents must first price the Procuring Entity's design as described in the Tender Documents and
shallfurtherprovideallinformationnecessaryforacompleteevaluationofthealternativebytheProcuringEntity,
includingdrawings,designcalculations,technicalspecifications,breakdownofprices,andproposedconstruction
methodologyandotherrelevantdetails.Onlythetechnicalalternatives,ifany,oftheTenderer with
theWinningTenderconformingtothebasictechnicalrequirementsshallbeconsideredbytheProcuringEntity.

Whenspecifiedinthe TDS, Tenderersarepermittedtosubmitalternativetechnicalsolutionsforspecifiedpartsof
theWorks,andsuchpartswillbeidentifiedinthe TDS,aswillthemethodfortheirevaluating,anddescribedin
SectionVII,Works'Requirements.

TenderPricesandDiscounts

Thepricesanddiscounts(includinganypricereduction)quotedbytheTendererintheFormofTenderandinthe
BillofQuantitiesshallconformtotherequirementsspecifiedbelow.

TheTenderershallfillinratesandpricesforallitemsofthe WorksdescribedintheBillofQuantities.ltemsagainst
whichnorateorpriceisenteredbytheTenderershallbedeemedcoveredbytheratesforotheritemsintheBillof
Quantities and will not be paid for separately by the Procuring Entity. An item not listed in the priced Bill of
Quantities shall be assumed to be not included in the Tender, and provided that the Tender is determined
substantially responsive notwithstanding this omission, the average price of the item quoted by substantially
responsiveTendererswillbeaddedtotheTenderpriceandtheequivalenttotalcostofthe Tendersodetermined
willbeusedforpricecomparison.

ThepricetobequotedintheFormofTender,inaccordancewithITT12,shallbethetotalpriceoftheTender,
includinganydiscountsoffered.

The Tenderer shall quote any discounts and the methodology for their application in the Form of Tender, in
accordancewithITT12

Itwillbespecifiedinthe TDSiftheratesandpricesquotedbytheTendererareorarenotsubjecttoadjustment
duringtheperformanceoftheContractinaccordancewiththeprovisionsoftheConditionsofContract,exceptin  cases
where the contract is subject to fluctuations and adjustments, not fixed price. In such a case, the Tenderer
shallfurnishtheindicesandweightingsforthepriceadjustmentformulaeintheScheduleof AdjustmentDataand
theProcuringEntitymayrequiretheTenderertojustifyitsproposedindicesandweightings.

Wheretendersarebeinginvitedforindividuallots(contracts)orforanycombinationoflots(packages),tenderers
wishingtoofferdiscountsfortheawardofmorethanoneContractshallspecifyintheirTenderthepricereductions
applicable to each package, or alternatively, to individual Contracts within the package. Discounts shall be
submittedinaccordancewithITT14.4,providedtheTendersforalllots(contracts)areopenedatthesametime.

Allduties,taxes,andotherleviespayablebytheContractorundertheContract,orforanyothercause,asofthe
date30dayspriortothedeadlineforsubmissionof Tenders,shallbeincludedintheratesandpricesandthetotal
TenderPricesubmittedbytheTenderer.

CurrenciesooftheTenderandthecurrency (ies)ofpaymentsshallbethesame.

TenderersshallquoteentirelyinKenyaShillings. TheunitratesandthepricesshallbequotedbytheTendererin
theBillofQuantities,entirelyinKenyashillings

a) ATendererexpectingtoincurexpendituresinothercurrenciesforinputstothe Workssuppliedfromoutside Kenya
(referred to as “the foreign currency requirements”) shall (if so allowed in the TDS) indicate
inthe Appendix to Tender the percentage(s) of the Tender Price (excluding Provisional Sums), needed by
the Tenderer for the payment of such foreign currency requirements, limited to no more than two foreign
currencies.
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b) The rates of exchange to be used by the Tenderer in arriving at the local currency equivalent and the
percentage(s)mentionedin(a)aboveshallbespecifiedbytheTendererinthe AppendixtoTenderandshallbe
basedontheexchangerateprovidedbytheCentralBankofKenyaonthedate30dayspriortotheactualdate
oftenderopening.SuchexchangerateshallapplyforallforeignpaymentsundertheContract.

TenderersmayberequiredbytheProcuringEntitytojustify,totheProcuringEntity'ssatisfaction,theirlocaland
foreigncurrencyrequirements,andtosubstantiatethattheamountsincludedintheunitratesandpricesandshown
intheScheduleofAdjustmentDatainthe AppendixtoTenderarereasonable,inwhichcaseadetailedbreakdown
oftheforeigncurrencyrequirementsshallbeprovidedbyTenderers.

DocumentsComprisingtheTechnicalProposal

The Tenderer shall furnish a technical proposal including a statement of work methods, equipment, personnel,
scheduleandanyotherinformationasstipulatedinSectionlV, TenderForms,insufficientdetailtodemonstrate
theadequacyoftheTenderer'sproposaltomeetthework'srequirementsandthecompletiontime.

DocumentsEstablishingtheEligibilityandQualificationsoftheTenderer

Tenderers shall complete the Form of Tender, included in Section IV, Tender Forms, to establish Tenderer's
eligibilityinaccordancewithITT4.

InaccordancewithSectionlll,EvaluationandQualificationCriteria,toestablishitsqualificationstoperformthe
ContracttheTenderershallprovidetheinformationrequestedinthecorrespondinginformationsheetsincludedin
SectionlV,TenderForms.

IfamarginofpreferenceappliesasspecifiedinaccordancewithITT33.1,nationaltenderers,individuallyorin
jointventures,applyingforeligibilityfornationalpreferenceshallsupplyallinformationrequiredtosatisfythe
criteriaforeligibilityspecifiedinaccordancewithITT33.1.

Tenderers shall be asked to provide, as part of the data for qualification, such information, including details of
ownership,asshallberequiredtodeterminewhether,accordingtotheclassificationestablishedbytheProcuring
Entity,aparticularcontractororgroupofcontractorsqualifiesforamarginofpreference. Furthertheinformation
willenabletheProcuringEntityidentifyanyactualorpotentialconflictofinterestinrelationtotheprocurement
and/orcontractmanagementprocesses,orapossibilityofcollusionbetweentenderers,andtherebyhelptoprevent
anycorruptinfluencein relation to theprocurementprocessorcontractmanagement.

The purpose of the information described in ITT 17.2 above overrides any claims to confidentiality which a
tenderermayhave. Therecanbenocircumstancesinwhichitwouldbejustifiedforatenderertokeepinformation
relatingtoitsownershipandcontrolconfidentialwhereitistenderingtoundertakepublicsectorworkandreceive public
sector funds. Thus, confidentiality will not be accepted by the Procuring Entity as a justification for a
Tenderer'sfailuretodisclose,orfailuretoproviderequiredinformationonitsownershipandcontrol.

The Tenderer shall provide further documentary proof, information or authorizations that the Procuring Entity
mayrequestinrelationtoownershipandcontrolwhichinformationonanychangestotheinformationwhichwas
providedbythetendererunderITT6.4. Theobligationstorequirethisinformationshallcontinuefortheduration of the
procurement process and contract performance and after completion of the contract, if any change to the
information previously provided may reveal a conflict of interest in relation to the award or management of the
contract.

Allinformationprovidedbythetendererpursuanttotheserequirementsmustbecomplete,currentandaccurateas at the
date of provision to the Procuring Entity. In submitting the information required pursuant to these
requirements,theTenderershallwarrantthattheinformationsubmittediscomplete,currentandaccurateasatthe
dateofsubmissiontotheProcuringEntity.

Ifatendererfailstosubmittheinformationrequiredbytheserequirements,itstendererwillberejected.Similarly, if the
Procuring Entity is unable, after taking reasonable steps, to verify to a reasonable degree the information
submittedbyatendererpursuanttotheserequirements,thenthetenderwillberejected.
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If information submitted by a tenderer pursuant to these requirements, or obtained by the Procuring Entity
(whether through its own enquiries, through notification by the public or otherwise), shows any conflict of
interest which could materially and improperly benefit the tenderer in relation to the procurement or contract
management process,then:
i)  Iftheprocurementprocessisstillongoing,thetendererwillbedisqualifiedfromtheprocurementprocess,
ii) Ifthecontracthasbeenawardedtothattenderer,thecontractawardwillbesetaside,
iii) The tenderer will be referred to the relevant law enforcement authorities for investigation of whether

the tendereroranyotherpersonshavecommittedanycriminaloffence.

Ifatenderersubmitsinformationpursuanttotheserequirementsthatisincomplete,inaccurateorout-of-date,or
attemptstoobstructtheverificationprocess,thentheconsequencesITT17.8willensueunlessthetenderercan ~ show
to the reasonable satisfaction of the Procuring Entity that any such act was not material, or was due to
genuineerrorwhichwasnotattributabletotheintentionalact,negligenceorrecklessnessofthetender.

PeriodofValidityofTenders

18.1.TendersshallremainvalidfortheTender Validityperiodspecifiedinthe TDS.TheTender Validityperiodstarts

fromthedatefixedfortheTendersubmissiondeadline(asprescribedbytheProcuringEntityinaccordancewith
ITT22).ATendervalidforashorterperiodshallberejectedbytheProcuringEntityasnon-responsive.

18.2 In exceptional circumstances, prior to the expiration of the Tender validity period, the Procuring Entity may
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requestTendererstoextendtheperiodofvalidityoftheirTenders. Therequestandtheresponsesshallbemadein
writing.IfaTenderSecurityisrequestedinaccordancewithITT19,itshallalsobeextendedforthirty(30)days beyond
the deadline of the extended validity period. A Tenderer may refuse the request without forfeiting its
Tendersecurity. ATenderergrantingtheirquestshallnotberequiredorpermittedtomodifyitsTender.

TenderSecurity

The Tenderer shall furnish as part of its Tender, either a Tender-Securing Declaration or a Tender Security as
specifiedinthe TDS, inoriginalformand,inthecaseofaTenderSecurity,intheamountandcurrencyspecified
intheTDS.ATender-SecuringDeclarationshallusetheformincludedinSectionIV,TenderForms.

IfaTenderSecurityisspecifiedpursuanttolTT19.1,theTenderSecurityshallbeademandguaranteeinanyofthefollow

ingformsattheTenderer'soption:

i)  cash;

ii) abankguarantee;

iii) aguaranteebyaninsurancecompanyregisteredandlicensedbythelnsuranceRegulatoryAuthoritylisted
bytheAuthority;or

iv) aguaranteeissuedbyafinancialinstitutionapprovedandlicensedbytheCentralBankofKenya,fromareputable
source,andaneligiblecountry.

If an unconditional bank guarantee is issued by a bank located outside Kenya, the issuing bank shall have a
correspondentbanklocatedinKenyatomakeitenforceable. TheTenderSecurityshallbevalidforthirty(30)
daysbeyondtheoriginalvalidityperiodoftheTender,orbeyondanyperiodofextensionifrequestedunderI TT 18.2.

If a Tender Security or Tender-Securing Declaration is specified pursuant to ITT 19.1, any Tender not
accompaniedbyasubstantiallyresponsiveTenderSecurityorTender-SecuringDeclarationshallberejectedby
theProcuringEntityasnon-responsive.

If a Tender Security is specified pursuant to ITT 19.1, the Tender Security of unsuccessful Tenderers shall be
returned as promptly as possible upon the successful Tenderer's signing the Contract and furnishing the
Performance Security and any other documents required in the TDS.The Procuring Entity shall alsopromptly
return the tender security to the tenderers where the procurement proceedings are terminated, all tenderswere
determinednon-responsiveorabidderdeclinestoextendtendervalidityperiod.

The Tender Security of the successful Tenderer shall be returned as promptly as possible once the successful
Tenderer has signed the Contract and furnished the required Performance Security, and any other documents
requiredinthe TDS.
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TheTenderSecuritymaybeforfeitedortheTender-SecuringDeclarationexecuted:

a) if a Tenderer withdraws its Tender during the period of Tender validity specified by the Tenderer on the
FormofTender,oranyextensiontheretoprovidedbytheTenderer;or

b) ifthesuccessfulTendererfailsto:
i)  signtheContractinaccordancewithITT47;or
ii) furnishaPerformanceSecurityandifrequiredinthe TDS,andanyotherdocumentsrequiredinthe TDS.

Where tender securing declaration is executed, the Procuring Entity shall recommend to the PPRA thatPPRA
debarstheTendererfromparticipatinginpublicprocurementasprovidedinthelaw.

TheTenderSecurityortheTender-SecuringDeclarationofal VshallbeinthenameoftheJ Vthatsubmitsthe
Tender.IftheJ VhasnotbeenlegallyconstitutedintoalegallyenforceableJ Vatthetimeoftendering,the TenderSecurit
yortheTender-SecuringDeclarationshallbeinthenamesofallfuturemembersasnamedintheletterof
intentreferredtoinlTT4.1andITT11.2.

Atenderershallnotissueatendersecuritytoguaranteeitself.
FormatandSigningofTender

The Tenderer shall prepare one original of the documents comprising the Tender as described in ITT 11 and
clearly mark it “ORIGINAL.” Alternative Tenders, if permitted in accordance with ITT 13, shall be clearly
marked “ALTERNATIVE.”Inaddition,theTenderershallsubmitcopiesoftheTender,inthenumberspecified
intheTDSandclearlymarkthem“COPY .”Intheeventofanydiscrepancybetweentheoriginalandthecopies,
theoriginalshallprevail.

Tenderers shall mark as “CONFIDENTIAL” all information in their Tenders which is confidential to their
business. This may include proprietary information, trade secrets, or commercial or financially sensitive
information.

TheoriginalandallcopiesoftheTendershallbetypedorwritteninindelibleinkandshallbesignedbyaperson duly
authorized to sign on behalf of the Tenderer. This authorization shall consist of a written confirmation as
specifiedintheTDSandshallbeattachedtothe Tender. Thenameandpositionheldbyeachpersonsigningthe
authorizationmustbetypedorprintedbelowthesignature. AllpagesoftheTenderwhereentriesoramendments
havebeenmadeshallbesignedorinitialedbythepersonsigningtheTender.

IncasetheTendererisaJV,theTendershallbesignedbyanauthorizedrepresentativeoftheJ VonbehalfoftheJV,andsoa
stobelegallybindingonallthemembersasevidencedbyapowerofattorneysignedbytheirlegally
authorizedrepresentatives.

Any inter-lineation, erasures, or overwriting shall be valid only if they are signed or initialed by the person
signingtheTender.

D. SUBMISSION AND OPENING OF TENDERS

21

211

SealingandMarkingofTenders

The Tenderer shall deliver the Tender in a single sealed envelope, or in a single sealed package, or in a single
sealedcontainerbearingthenameandReferencenumberoftheTender,addressedtotheProcuringEntityanda
warning not to open before the time and date for Tender opening date. Within the single envelope,
packageorcontainer,theTenderershallplacethefollowingseparate,sealedenvelopes:
a) in an envelope or package or container marked “ORIGINAL”, all documents comprising the Tender, as
describedinlTT11;and
b) inanenvelopeorpackageorcontainermarked“COPIES”allrequiredcopiesoftheTender;and
c) ifalternativeTendersarepermittedinaccordancewithITT13,andifrelevant:
i)  in an envelope or package or container marked “ORIGINAL - ALTERNATIVE TENDER?”, the
alternativeTender;and
ii) intheenvelopeorpackageorcontainermarked“COPIES-ALTERNATIVETENDER” allrequired
copiesofthealternativeTender.
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The inner envelopes or packages or containers shall:
a) BearthenameandaddressoftheProcuringEntity.
b) BearthenameandaddressoftheTenderer;and

¢) BearthenameandReferencenumberoftheTender.

Ifanenvelopeorpackageorcontainerisnotsealedandmarkedasrequired,the Procuring Entitywillassumeno
responsibilityforthemisplacementorprematureopeningofthe Tender. Tendersthatweremisplacedoropened
prematurelywillnotbeaccepted.

DeadlineforSubmissionofTenders

TendersmustbereceivedbytheProcuringEntityattheaddressspecifiedinthe TDSandnolaterthanthedate
andtimealsospecifiedinthe TDS.Whensospecifiedinthe TDS, Tenderersshallhavetheoptionofsubmitting  their
Tenders electronically. Tenderers submitting Tenders electronically shall follow the electronic Tender
submissionproceduresspecifiedinthe TDS.

TheProcuringEntitymay,atitsdiscretion,extendthedeadlineforthesubmissionof Tendersbyamendingthe
TenderDocumentsinaccordancewithITTS8,inwhichcaseallrightsandobligationsoftheProcuringEntityand
Tendererspreviouslysubjecttothedeadlineshallthereafterbesubjecttothedeadlineasextended.

LateTenders

TheProcuringEntityshallnotconsideranyTenderthatarrivesafterthedeadlineforsubmissionoftenders,in
accordance with ITT 22. Any Tender received by the Procuring Entity after the deadline for submission of
Tendersshallbedeclaredlate,rejected,andreturnedunopenedtothe Tenderer.

Withdrawal,Substitution,andModificationofTenders

ATenderermaywithdraw,substitute,ormodifyitsTenderafterithasbeensubmittedbysendingawrittennotice,
dulysignedbyanauthorizedrepresentative,andshallincludeacopyoftheauthorizationinaccordancewithITT
20.3,(exceptthatwithdrawalnoticesdonotrequirecopies). Thecorrespondingsubstitutionormodificationof
theTendermustaccompanytherespectivewrittennotice. Allnoticesmustbe:

a) prepared and submitted in accordance with ITT 20 and ITT 21 (except that withdrawals notices do not
require copies), and in addition, the respective envelopes shall be clearly marked “WITHDRAWAL,”
“SUBSTITUTION,” “MODIFICATION;”and

b) receivedbytheProcuringEntitypriortothedeadlineprescribedforsubmissionof Tenders,inaccordance
withITT22.

TendersrequestedtobewithdrawninaccordancewithITT24.1shallbereturnedunopenedtotheTenderers.

No Tender may be withdrawn, substituted, or modified in the interval between the deadline for submission of
Tendersandtheexpirationoftheperiodof TendervalidityspecifiedbytheTendererontheFormofTenderorany
extensionthereof.

TenderOpening

Exceptinthecasesspecifiedinl TT23andITT24.2,theProcuringEntityshallpubliclyopenandreadoutall Tendersrece
ivedbythedeadline,atthedate,timeandplacespecifiedinthe TDS,inthepresenceof Tenderers' designated
representatives and anyone who chooses to attend. Any specific electronic Tender opening
proceduresrequiredifelectronicTenderingispermittedinaccordancewithITT22.1,shallbeasspecifiedinthe TDS.

First, envelopes marked “WITHDRAWAL” shall be opened and read out and the envelopes with the
correspondingTendershallnotbeopenedbutreturnedtothe Tenderer. NoTenderwithdrawalshallbepermitted
unlessthecorrespondingwithdrawalnoticecontainsavalidauthorizationtorequestthewithdrawalandisread
outattenderopening.

Next, envelopes marked “SUBSTITUTION” shall be opened and read out and exchanged with the
corresponding Tender being substituted, and the substituted Tender shall not be opened, but returned to the
Tenderer.NoTendersubstitutionshallbepermittedunlessthecorrespondingsubstitutionnoticecontainsavalid
authorizationtorequestthesubstitutionandisreadoutatTenderopening.



254  Next, envelopes marked “MODIFICATION” shall be opened and read out with the corresponding
Tender.NoTender modification shall be permitted unless the corresponding modification notice contains a
valid authorizationtorequestthemodificationandisreadoutatTenderopening.

255 Next,allremainingenvelopesshallbeopenedoneatatime,readingout:thenameoftheTendererandwhether there is a
modification; the total Tender Price, per lot (contract) if applicable, including any discounts and alternative
Tenders; the presence or absence of a Tender Security or Tender-Securing Declaration, ifrequired;
andanyotherdetailsastheProcuringEntitymayconsiderappropriate.

256 Only Tenders, alternative Tenders and discounts that are opened and read out at Tender opening shall be
consideredfurtherforevaluation. TheFormofTenderandpagesoftheBillofQuantities(tobedecidedonbythe tender
opening committee) are to be initialed by the members of the tender opening committee attending the
opening.

257  AttheTenderOpening,theProcuringEntityshallneitherdiscussthemeritsofanyTendernorrejectany Tender(exceptf
orlateTenders,inaccordancewithITT23.1).

258 TheProcuringEntityshallprepareminutesoftheTenderOpeningthatshallinclude,asaminimum:
a) ThenameoftheTendererandwhetherthereisawithdrawal,substitution,ormodification;
b) TheTenderPrice,perlot(contract)ifapplicable,includinganydiscounts;
¢) AnyalternativeTenders;
d) ThepresenceorabsenceofaTenderSecurity,ifonewasrequired.
e) Numberofpagesofeachtenderdocumentsubmitted.

259 The Tenderers' representatives who are present shall be requested to sign the minutes. The omission of a
Tenderer'ssignatureontheminutesshallnotinvalidatethecontentsandeffectoftheminutes. Acopyoftender
openingregistershallbeissuedtoatendererupon request.

E. Evaluation and Comparison of Tenders
26.  Confidentiality

261 InformationrelatingtotheevaluationofTendersandrecommendationofcontractawardshallnotbedisclosedto
TenderersoranyotherpersonsnotofficiallyconcernedwiththeTenderprocessuntilinformationonIntentionto
AwardtheContractistransmittedtoall TenderersinaccordancewithITT43.

262 Any effort by a Tenderer to influence the Procuring Entity in the evaluation of the Tenders or Contract award
decisionsmayresultintherejectionofitstender.

263 NotwithstandingITT26.2,fromthetimeoftenderopeningtothetimeofcontractaward,ifatendererwishesto
contacttheProcuringEntityonanymatterrelatedtothetenderingprocess,itshalldosoinwriting.

27. ClarificationofTenders

271 Toassist in the examination, evaluation, and comparison of the tenders, and qualification of the tenderers, the
ProcuringEntitymay,atitsdiscretion,askanytendererforaclarificationofitstender,givenareasonabletimefor
aresponse.AnyclarificationsubmittedbyatendererthatisnotinresponsetoarequestbytheProcuringEntity
shallnotbeconsidered. TheProcuringEntity'srequestforclarificationandtheresponseshallbeinwriting. No change,
including any voluntary increase or decrease, in the prices or substance of the tender shall be sought,
offered,orpermitted,excepttoconfirmthecorrectionofarithmeticerrorsdiscoveredbytheProcuringEntityin
theevaluationofthetenders,inaccordancewithITT31.

272  IfatendererdoesnotprovideclarificationsofitstenderbythedateandtimesetintheProcuringEntity'srequest
forclarification,itsTendermayberejected.

28. Deviations,Reservations,andOmissions

281  Duringtheevaluationoftenders,thefollowingdefinitionsapply:
a) “Deviation”isadeparturefromtherequirementsspecifiedinthetenderdocument;
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b) “Reservation” is the setting of limiting conditions or withholding from complete acceptance of the
requirementsspecifiedinthetenderdocument;and

¢) “Omission”isthefailuretosubmitpartoralloftheinformationordocumentationrequiredinthe Tenderdocumen
t.

Determination of Responsiveness

The Procuring Entity's determination of a Tender's responsiveness is to be based on the contents of
thetenderitself,asdefinedinITT11.

AsubstantiallyresponsiveTenderisonethatmeetstherequirementsoftheTenderdocumentwithoutmaterial
deviation,reservation,oromission. Amaterialdeviation,reservation,oromissionisonethat,ifaccepted,would:

a) Affectinanysubstantialwaythescope,quality,orperformanceofthe WorksspecifiedintheContract;or

b) limit in any substantial way, inconsistent with the tender document, the Procuring Entity's rights or the
tenderer'sobligationsundertheproposedcontract;or

c) ifrectified, would unfairly affect the competitive position of other tenderers presenting substantially
responsivetenders.

TheProcuringEntityshallexaminethetechnicalaspectsofthetendersubmittedinaccordancewithITT16,to confirm
that all requirements of Section VII, Works' Requirements have been met without any material
deviation,reservationoromission.

Ifatenderisnotsubstantiallyresponsivetotherequirementsofthetenderdocument,itshallberejectedbythe
Procuring Entity and may not subsequently be made responsive by correction of the material deviation,
reservation, oromission.

Non-materialNon-conformities
Providedthatatenderissubstantiallyresponsive,theProcuringEntitymaywaiveanynon-conformitiesinthe tender.

ProvidedthataTenderissubstantiallyresponsive,theProcuringEntitymayrequestthatthetenderersubmitthe
necessary information or documentation, within a reasonable period of time, to rectify nonmaterial non-
conformitiesinthetenderrelatedtodocumentationrequirements.Requestinginformationordocumentationon such
non-conformities shall not be related to any aspect of the price of the tender. Failure of the tenderer to
complywiththerequestmayresultintherejectionofitstender.

Provided that a tender is substantially responsive, the Procuring Entity shall rectify quantifiable nonmaterial
non-conformitiesrelatedtotheTenderPrice. Tothiseffect,theTenderPriceshallbeadjusted,forcomparison
purposesonly,toreflectthepriceofamissingornon-conformingitemorcomponentinthemannerspecifiedin the
TDS.

ArithmeticalErrors

Thetendersumassubmittedandreadoutduringthetenderopeningshallbeabsoluteandfinalandshallnotbe
thesubjectofcorrection,adjustmentoramendmentinanywaybyanypersonorentity.

Provided that the Tender is substantially responsive, the Procuring Entity shall handle errors on the following
basis:

a)  Any error detected if considered a major deviation that affects the substance of the tender, shall lead to
disqualificationofthetenderasnon-responsive.

b)  Anyerrorsinthesubmittedtenderarisingfromamiscalculationofunitprice,quantity,subtotalandtotal
bidpriceshallbeconsideredasamajordeviationthataffectsthesubstanceofthetenderandshallleadto
disqualificationofthetenderasnon-responsive.and

¢) Ifthereisadiscrepancybetweenwordsandfigures,theamountinwordsshallprevail

Tenderersshallbenotifiedofanyerrordetectedintheirbidduringthenotificationofaward.



331

332

333

334

341

342

343

351

352

353

ConversiontoSingleCurrency

For evaluation and comparison purposes, the currency(ies) of the Tender shall be converted into a single
currency as specified in the TDS.

MarginofPreferenceandReservations

A margin of preference may be allowed only when the contract is open to international competitive tendering
whereforeigncontractorsareexpectedtoparticipateinthetenderingprocessandwherethecontractexceedsthe
value/thresholdspecifiedintheRegulations.

Amarginofpreferenceshallnotbeallowedunlessitisspecifiedsointhe TDS.

Contractsprocuredonbasisofinternationalcompetitivetenderingshallnotbesubjecttoreservationsexclusive
tospecificgroupsasprovidedinlTT33.4.

Whereitisintendedtoreserveacontracttoaspecificgroupofbusinesses(thesegroupsareSmallandMedium
Enterprises, WomenEnterprises, Y outhEnterprisesandEnterprisesofpersonslivingwithdisability,asthecase
maybe),andwhoareappropriatelyregisteredassuchbytheauthoritytobespecifiedinthe TDS,aprocuring
entityshallensurethattheinvitationtotenderspecificallyindicatesthatonlybusinessesorfirmsbelongingtothe
specifiedgroupareeligibletotender.Notendershallbereservedtomorethanonegroup.Ifnotsostatedinthe
InvitationtoTenderandintheTenderdocuments,theinvitationtotenderwillbeopentoallinterestedtenderers.

NominatedSubcontractors

UnlessotherwisestatedintheTDS,theProcuringEntitydoesnotintendtoexecuteanyspecificelementsoftheWorksb
ysubcontractorsselected/nominatedbytheProcuringEntity.IncasetheProcuringEntitynominatesa subcontractor,
the subcontract agreement shall be signed by the Subcontractor and the Procuring Entity. The main contract
shall specify the working arrangements between the main contractor and thenominated subcontractor.

Tenderersmayproposesubcontractinguptothepercentageoftotalvalueofcontractsorthevolumeofworksas
specified in the TDS. Subcontractors proposed by the Tenderer shall be fully qualified for their parts of the
Works.

Domestic subcontractor's qualifications shall not be used by the Tenderer to qualify for the Works unlesstheir
specializedpartsofthe WorkswerepreviouslydesignatedsobytheProcuringEntityinthe TDSascanbemetby
subcontractors referred to hereafter as 'Specialized Subcontractors', in which case, the qualifications of the
SpecializedSubcontractorsproposedbytheTenderermaybeaddedtothequalificationsofthe Tenderer.

EvaluationofTenders

TheProcuringEntityshallusethecriteriaandmethodologieslistedinthisITTandSectionlIl,Evaluationand
QualificationCriteria.Nootherevaluationcriteriaormethodologiesshallbepermitted. Byapplyingthecriteria ~ and
methodologies the Procuring Entity shall determine the Lowest Evaluated Tender in accordance with ITT 40.

ToevaluateaTender,theProcuringEntityshallconsiderthefollowing:

a) PriceadjustmentinaccordancewithITT31.1(iii);excludingprovisionalsumsandcontingencies,ifany,
butincludingDayworkitems,wherepricedcompetitively;

b) PriceadjustmentduetodiscountsofferedinaccordancewithITT14.4;

¢) converting the amount resulting from applying (a) and (b) above, if relevant, to a single currency in
accordancewithITT32;

d) priceadjustmentduetoquantifiablenonmaterialnon-conformitiesinaccordancewithITT30.3;and

e) any additional evaluation factors specified in the TDS and Section III, Evaluation and Qualification
Criteria.

TheestimatedeffectofthepriceadjustmentprovisionsoftheConditionsof Contract,appliedovertheperiodofexecuti
onoftheContract,shallnotbeconsideredintenderevaluation.



354  Wherethetenderinvolvesmultiplelotsorcontracts,thetendererwillbeallowedtotenderforoneormorelots

3.

(contracts).EachlotorcontractwillbeevaluatedinaccordancewithITT35.2. Themethodologytodetermine
thelowestevaluatedtendererortenderersbasedonelot(contract)orbasedonacombinationoflots(contracts), will be
specified in Section III, Evaluation and Qualification Criteria. In the case of multiple lots or contracts,
tendererwillbewillberequiredtopreparetheEligibilityandQualificationCriteriaFormforeachLot.

ComparisonofTenders

The Procuring Entity shall compare the evaluated costs of all substantially responsive Tenders established in
accordance with ITT 35.2 to determine the Tender that has the lowest evaluated cost.

AbnormallyLowTendersandAbnormallyHighTendersA

bnormallyLowTenders
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An Abnormally Low Tender is one where the Tender price, in combination with other elements of theTender,
appears so low that it raises material concerns as to the capability of the Tenderer in regards to the Tenderer's
ability to perform the Contract for the offered Tender Price or that genuine competition between Tenderers is
compromised.

In the event of identification of a potentially Abnormally Low Tender, the Procuring Entity shall seek written
clarifications from the Tenderer, including detailed price analyses of its Tender price in relation to the subject
matterofthecontract,scope,proposedmethodology,schedule,allocationofrisksandresponsibilitiesandany
otherrequirementsoftheTenderdocument.

After evaluation of the price analyses, in the event that the Procuring Entity determines that the Tenderer has
failed to demonstrate its capability to perform the Contract for the offered Tender Price, the Procuring Entity
shallrejecttheTender.

Abnormally High Tenders
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Anabnormallyhightenderpriceisonewherethetenderprice,incombinationwithotherconstituentelementsof ~ the
Tender, appears unreasonably too high to the extent that the Procuring Entity is concerned that it (the
Procuring Entity) may not be getting value for money or it may be paying too high a price for the contract
comparedwithmarketpricesorthatgenuinecompetitionbetweenTenderersiscompromised.

Incaseofanabnormallyhighprice,theProcuringEntityshallmakeasurveyofthemarketprices,checkifthe
estimatedcostofthecontractiscorrectandreviewthe TenderDocumentstocheckifthespecifications,scopeof
workandconditionsofcontractarecontributorytotheabnormallyhightenders. TheProcuringEntitymayalso  seek
written clarification from the tenderer on the reason for the high tender price. The Procuring Entity shall
proceedasfollows:

i)  Ifthetenderpriceisabnormallyhighbasedonwrongestimatedcostofthecontract,theProcuringEntity
mayacceptornotacceptthetenderdependingontheProcuringEntity'sbudgetconsiderations.

ii)  Ifspecifications,scopeofworkand/orconditionsofcontractarecontributorytotheabnormallyhightender
prices, the Procuring Entity shall reject all tenders and may retender for the contract based on revised
estimates,specifications,scopeofworkandconditionsofcontract,asthecasemaybe.

If the Procuring Entity determines that the Tender Price is abnormally too high because genuine competition
between tenderers is compromised (often due to collusion, corruption or other manipulations), the Procuring
Entity shall reject all Tenders and shall institute or cause competent Government Agencies to institute an
investigationonthecauseofthecompromise,beforeretendering.

Unbalancedand/orFront-Loaded Tenders

If in the Procuring Entity's opinion, the Tender that is evaluated as the lowest evaluated price is seriously
unbalancedand/orfrontloaded,theProcuringEntitymayrequiretheTenderertoprovidewrittenclarifications.
Clarifications may include detailed price analyses to demonstrate the consistency of the tender prices
withthescopeofworks,proposedmethodology,scheduleandanyotherrequirementsofthe Tenderdocument.
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After the evaluation of the information and detailed price analyses presented by the Tenderer, the Procuring
Entitymayasappropriate:
a) accepttheTender;or

b) requirethatthetotalamountofthePerformanceSecuritybeincreasedattheexpenseoftheTenderertoa
levelnotexceedingal0%oftheContractPrice;or

c) agree on a payment mode that eliminates the inherent risk of the Procuring Entity paying too much for
undelivered works;or

d) rejecttheTender,
QualificationsoftheTenderer

TheProcuringEntityshalldeterminetoitssatisfactionwhethertheeligibleTendererthatisselectedashaving
submittedthelowestevaluatedcostandsubstantiallyresponsive Tender,meetsthequalifyingcriteriaspecifiedinSecti
onlIl,EvaluationandQualificationCriteria.

The determination shall be based upon an examination of the documentary evidence of the Tenderer's
qualificationssubmittedbytheTenderer,pursuanttol TT17.Thedeterminationshallnottakeintoconsideration  the
qualifications of other firms such as the Tenderer's subsidiaries, parent entities, affiliates, subcontractors
(otherthanSpecializedSubcontractorsifpermittedintheTenderdocument),oranyotherfirm(s)differentfrom
theTenderer.

An affirmative determination shall be a prerequisite for award of the Contract to the Tenderer. A negative
determinationshallresultindisqualificationofthe Tender,inwhicheventtheProcuringEntityshallproceedto
theTendererwhooffersasubstantiallyresponsiveTenderwiththenextlowestevaluatedpricetomakeasimilar
determinationofthatTenderer'squalificationstoperformsatisfactorily.

LowestEvaluated Tender

Having compared the evaluated prices of Tenders, the Procuring Entity shall determine the Lowest Evaluated
Tender. The Lowest Evaluated Tender is the Tender of the Tenderer that meets the Qualification Criteria and
whose Tender has been determined to be:

a) MostresponsivetotheTenderdocument;and
b) Thelowestevaluatedprice.

ProcuringEntity'sRighttoAcceptAnyTender,andtoRejectAnyorAllTenders.
TheProcuringEntityreservestherighttoacceptorrejectany TenderandtoannultheTenderprocessandreject

allTendersatanytimepriortoContract Award,withouttherebyincurringanyliabilitytoTenderers.Incaseof
annulment,allTenderssubmittedandspecifically, Tendersecurities,shallbepromptlyreturnedtothe Tenderers.

F. AWARDOFCONTRACT

L.

AwardCriteria

TheProcuringEntityshallawardtheContracttothesuccessfultendererwhosetenderhasbeendeterminedtobe
theLowestEvaluatedTender.

NoticeofIntentiontoenterintoaContract

UponawardofthecontractandPriortotheexpiryoftheTenderValidityPeriodtheProcuringEntityshallissuea
NotificationofIntentiontoEnterintoaContract/Notificationofawardtoalltendererswhichshallcontain,ataminimu
m,thefollowinginformation:

a) thenameandaddressoftheTenderersubmittingthesuccessfultender;
b) theContractpriceofthesuccessfultender;

¢) astatement of the reason(s) the tender of the unsuccessful tenderer to whom the letter is addressed was
unsuccessful,unlessthepriceinformationin(c)abovealreadyrevealsthereason;

d) theexpirydateoftheStandstillPeriod;and
e) instructionsonhowtorequestadebriefingand/orsubmitacomplaintduringthestandstillperiod;
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StandstillPeriod

TheContractshallnotbesignedearlierthantheexpiryofaStandstillPeriodof14daystoallowanydissatisfied
tendertolaunchacomplaint. WhereonlyoneTenderissubmitted,theStandstillPeriodshallnotapply.

WhereaStandstillPeriodapplies,itshallcommencewhentheProcuringEntityhastransmittedtoeachTenderer
theNotificationofIntentiontoEnterintoaContractwiththesuccessful Tenderer.

DebriefingbytheProcuringEntity

On receipt of the Procuring Entity's Notification of Intention to Enter into a Contract referred to in ITT
43,anunsuccessfultenderermaymakea

concernsregardingtheirtender. TheProcuringEntityshallprovidethedebriefingwithinfivedaysofreceiptof
therequest.

Debriefingsofunsuccessful Tenderersmaybedoneinwritingorverbally. TheTenderershallbearitsowncosts
ofattendingsuchadebriefingmeeting.

LetterofAward

PriortotheexpiryoftheTenderValidityPeriodanduponexpiryoftheStandstillPeriodspecifiedinl TT42.1,
uponaddressingacomplaintthathasbeenfiledwithintheStandstillPeriod,theProcuringEntityshalltransmit
theLetterof AwardtothesuccessfulTenderer.Theletterofawardshallrequestthesuccessfultenderertofurnish
thePerformanceSecuritywithin21daysofthedateoftheletter.

Signing of Contract

UpontheexpiryofthefourteendaysoftheNotificationofIntentiontoenterintocontractandupontheparties  meeting
their respective statutory requirements, the Procuring Entity shall send the successful Tenderer the
ContractAgreement.

Within fourteen (14) days of receipt of the Contract Agreement, the successful Tenderer shall sign, date, and
returnittotheProcuringEntity.

The written contract shall be entered into within the period specified in the notification of award and before
expiryofthetendervalidityperiod.

PerformanceSecurity

Within twenty-one (21)days of the receipt of the Letter of Award from the Procuring Entity, the successful
TenderershallfurnishthePerformanceSecurityand,anyotherdocumentsrequiredinthe TDS,inaccordance with the
General Conditions of Contract, subject to ITT 38.2 (b), using the Performance Security and other Forms
included in Section X, Contract Forms, or another form acceptable to the Procuring Entity. A foreign
institutionprovidingabankguaranteeshallhaveacorrespondentfinancialinstitutionlocatedinKenya,unless
theProcuringEntityhasagreedinwritingthatacorrespondentbankisnotrequired.

Failure of the successful Tenderer to submit the above-mentioned Performance Security and otherdocuments
requiredinthe TDSorsigntheContractshallconstitutesufficientgroundsfortheannulmentoftheawardand forfeiture
of the Tender Security. In that event the Procuring Entity may award the Contract to the Tenderer
offeringthenextBestEvaluated Tender.

Performancesecurityshallnotberequiredforcontractsestimatedtocostlessthantheamountspecifiedinthe
Regulations.

PublicationofProcurementContract

Within fourteen days after signing the contract, the Procuring Entity shall publish the awarded contract at its
notice boards and websites; and on the Website of the Authority. At the minimum, the notice shall
containthefollowinginformation:

a) name and address of the Procuring Entity;



b) name and reference number of the contract being awarded, a summary of its scope and the selection
method used;

c) the name of the successful Tenderer, the final total contract price, the contractduration.
d) dates of signature, commencement and completion of contract;
e) names of all Tenderers that submitted Tenders, and their Tender prices as read out at Tenderopening.

50. ProcurementRelatedComplaint and Administrative Review
50.1 The procedures for making Procurement-related Complaints shall be specified in the TDS.

502 A request for administrative review shall be made in the form provided under contract forms.






Section II - Tender Data Sheet (TDS)

The following specific data shall complement, supplement, or amend the provisions in the Instructions to Tenderers
(ITT). Whenever there is a conflict, the provisions herein shall prevail over those in ITT.

Reference to PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS
ITC use
A. General
ITT 1.1 The name of the contract is THE PROPOSED OPENING AND ROUTINE
MAINTENANCE OF VARIOUS ROADS IN HOMABAY COUNTY KASIPUL
SUB COUNTY
The reference number of the Contract is: HBC/RPWT&I/ONT /004/2022-2023
The number and identification of lots (contracts)comprising this Tender are
Lot 1- Name N/A
Lot 2- Name
Lot... Name
ETC
ITT 2.4 The Information made available on competing firms is as follows:
ITT 24 The firms that provided consulting services for the contract being tendered for are:
N/A
ITT 3.1 Maximum number of members in the Joint Venture (JV) shall be: N/A
B. Contents of Tender Document
ITT7.1
1) The Tenderer will submit any request for clarifications in writing at the
Address P.O Box 469-40300 Homa Bay
(i) email address: procurement@homabay.go.ke
Attn: Director, Procurement and Supplies Management
to reach the Procuring Entity not later than 27" December 2022 at 10.00 am
(i1) TheProcuringEntitywillpublishits response at the websitewww.homabay.go.ke
ITT 7.2 (A) A pre-arranged pretender site visit SHALL NOT take place at the following date,
time and place:
Date: N/A
Time:
Place:
(B) Pre-Tender meetingSHALL NOT take place at the following date, time and place:
Date: N/A
Time:
Place:
Note: Tenderer’s are advised to make their own arrangements to visit the project
sites before bidding
ITT 7.3 The Tenderer will submit any questions in writing, to reach the Procuring Entity not
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Reference to
ITC use

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

later than __ N/A before the meeting.

ITT 7.5

The Procuring Entity’s website where Minutes of the pre-Tender meeting and the pre-
arranged pretender will be published is _N/A

C. Preparation of Tenders

ITT 11.1 (h) The Tenderer shall submit the following additional documents in its Tender: No
additional documents
ITT 131 Alternative Tenders SHALL NOT BEconsidered.
ITT 13.2 Alternative times for completion SHALL NOT BEpermitted.
ITT 134 Alternative technical solutions shall be permitted for the following parts of the Works:
N/A :
ITT 14.5 The prices quoted by the Tenderer shall be: FIXED FOR THE PERIOD OF THE

TENDER

ITT 15.2(a)

Foreign currency requirements NOT ALLOWED.

ITT 18.2 The Tender validity period shall be 120DAYS from the date of tender submission

ITT 18.3 a) The Number of days beyond the expiry of the initial tender validity period will be 30
DAYS.
(b) The Tender price shall be adjusted by the following percentages of the tender price:
N/A

ITT 19.1
A Tender Security SHALL BE required.
A Tender-Securing Declaration SHALL BErequired.
Tender Security shall be required, the amount and currency of the Tender Security shall
be Kenya shillings 600,000accordance to ITT 19.2

ITT 19.5 Other documents required are as per the qualification requirements in section
111

ITT 20.1 In addition to the original of the Tender, the number of copies is: N/A

ITT 20.3 The written confirmation of authorization to sign on behalf of the Tenderer shall consist

of: Written Power of Attorney for the person(s) duly authorized to bind the tenderer
certified by commissioner of oaths. The County Government of Homabay will
determine whether the tender document has been properly signed.

D. Submission and Opening of Tenders

ITT 22.1 (A) Completed tender documents must be submitted and received on or beforeon
27"December 2022 at 10.00 am

ITT 25.1 Tenders shall be opened on 27" December 2022 at 11.00 am

ITT 25.1 The Tendereswill be submitted electronically, they shall follow the electronic tender

submission procedures: Downloading of the Tender document

E. Evaluation, and Comparison of Tenders

ITT 30.3

N/A
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PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

ITC use

ITT 31.2 Any calculation, addition and multiplication errors detected shall lead to automatic
disqualification

ITT 321 Tender evaluation and comparison shall be in Kenya Shillings

ITT 33.2 A margin of preference SHALL NOTapply.

ITT 33.4 The invitation to tender is extended to the following groups that qualify for
Reservations:N/A

ITT 34.1 At this time, the Procuring Entity DOES NOT INTEND to execute certain specific parts
of the Works by subcontractors selected in advance.

ITT 34.2 Subcontracting whole or part of the works is NOT permitted

ITT 34.3
The parts of the Works for which the Procuring Entity permits Tenderers to propose
Specialized Subcontractors are designated as follows: N/A

ITT 35.2 (e) Additional requirements apply. These are detailed in the evaluation criteria in Section
111, Evaluation and Qualification Criteria.

ITT 48.1 Successful bidders shall be required to submit performance security in the form of
unconditional Bank Guarantee of 5% of the bid sum where the contract sum is more
than 5 million shillings

ITT 48.2 Additional requirements are:

As indicated in the Summery of evaluation requirements in Section III, Evaluation and
Qualification Criteria.
ITT 50.1 The procedures for making a Procurement-related Complaint are available from the

PPRA website info@ppra.go.ke or complaints @ppra.go.ke. If a Tenderer wishes to
make a Procurement-related Complaint, the Tenderer should submit its complaint
following these procedures, in writing (by the quickest means available, that is either by
hand delivery or email to:

For the attention:

: Director of Procurement and Supplies Management

Procuring Entity: HomaBay County Government

Email address: procurement@homabay.go.ke

In summary, a Procurement-related Complaint may challenge any of the following:
(1) the terms of the Tender Documents; and

(i1) the Procuring Entity’s decision to award the contract.
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SECTIONII-EVALUATIONANDQUALIFICATIONCRITERIA

General Provisions
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GeneralProvisions

ThissectioncontainsthecriteriathattheEmployershallusetoevaluatetenderandqualifytenderers.Noother
factors,methodsorcriteriashallbeusedotherthanspecifiedinthistenderdocument. TheTenderershallprovide
alltheinformationrequestedintheformsincludedinSectionIV,TenderingForms.TheProcuringEntityshall
usetheStandard TenderEvaluationDocumentforGoodsand WorksforevaluatingTenders.

Wherever a Tenderer is required to state a monetary amount, Tenderers should indicate the Kenya Shilling

equivalentusingtherateofexchangedeterminedasfollows:

a) Forconstructionturnoverorfinancialdatarequiredforeachyear-Exchangerateprevailingonthelastday of the
respective calendar year (in which the amounts for that year is to be converted) was originally
established.

b) Valueofsinglecontract-Exchangerateprevailingonthedateofthecontractsignature.

c) Exchange rates shall be taken from the publicly available source identified in the ITT 14.3. Any error in
determiningtheexchangeratesintheTendermaybecorrectedbytheProcuringEntity.

EvaluationandcontractawardCriteria

TheProcuringEntityshallusethecriteriaandmethodologieslistedinthisSectiontoevaluatetendersandarrive
attheLowestEvaluatedTender. Thetenderthat(i)meetsthequalificationcriteria,(ii)hasbeendeterminedtobe
substantiallyresponsivetothe TenderDocuments,and(iii)isdeterminedtohavetheL.owestEvaluatedTender
priceshallbeselectedforawardofcontract.

PreliminaryexaminationforDeterminationofResponsiveness
TheProcuringEntitywillstartbyexaminingalltenderstoensuretheymeetinallrespectstheeligibilitycriteria
andotherrequirementsinthe ITT, andthatthetenderiscompleteinallaspectsinmeetingtherequirementsof “Part 2
— Procuring Entity's Works Requirements”, including checking for tenders with unacceptable errors,
abnormally low tenders, abnormally high tenders and tenders that are front loaded. The Standard Tender
Evaluation Report for Goods and Works for evaluating Tenders provides clear guidelines on how to deal with
review of these requirements. Tenders that do not pass the Preliminary Examination will be considered
irresponsiveandwillnotbeconsideredfurther.

[TheProcuringEntitywillprovidethepreliminaryevaluationcriteria. Tofacilitate,atemplatemaybeattached ~ or
clearly described all information and list of documentation to be submitted by Tenderers to enable
preliminaryevaluationoftheTender]|

Preliminary Evaluation Creteria

TenderEvaluation(ITT35)
Price evaluation: In addition to the criteria listed in ITT 35.2 (a) — (d) the following criteria shall apply:
i)  Alternative Completion Times, if permitted under ITT 13.2, will be evaluated as follows:

ii)  Alternative Technical Solutions for specified parts of the Works, if permitted under ITT 13.4, will be
evaluatedasfollows: N/A.........ooiiiiiiiiii

iii) OtherCriteriasifpermittedunderITT35.2(d):.....ooviiriirii e

MultipleContracts

MultiplecontractswillbepermittedinaccordancewithITT35.4. TenderersareevaluatedonbasisofLotsand the
lowest evaluated tenderer identified for each Lot. The Procuring Entity will select one Option of the two
OptionslistedbelowforawardofContracts.

OPTION1

i)  IfatendererwinsonlyoneLot,thetendererwillbeawardedacontractforthatLot,providedthetenderer
meetstheEligibilityandQualificationCriteriaforthatLot.



i)

If a tenderer wins more than one Lot, the tender will be awarded contracts for all won Lots,
providedthetenderer meets the aggregate Eligibility and Qualification Criteria for all the Lots. The
tenderer willawarded the combination of Lots for which the tenderer qualifies and the others will be
considered for award to second lowest the tenderers.
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OPTION2

The Procuring Entity will consider all possible combinations of won Lots [contract(s)] and determine the
combinationswiththelowestevaluatedprice. TenderswillthenbeawardedtotheTendererorTenderersinthe
combinations provided the tenderer meets the aggregate Eligibility and Qualification Criteria for all the won
Lots.

AlternativeTenders(ITT13.1)
An alternative if permitted under ITT 13.1, will be evaluated as follows:

TheProcuringEntityshallconsiderTendersofferedforalternativesasspecifiedinPart2-WorksRequirements.
Onlythetechnicalalternatives,ifany,oftheTendererwiththeBestEvaluated Tenderconformingtothebasic
technicalrequirementsshallbeconsideredbytheProcuring

MARGINOFPREFERENCE

If the TDS so specifies, the Procuring Entity will grant a margin of preference of fifteen percent (15%) to be
loadedonevaluatedpriceoftheforeigntenderers, wherethepercentageofshareholdingofKenyancitizensislessthan
fifty-onepercent(51%).

Contractors applying for such preference shall be asked to provide, as part of the data for qualification, such
information, including details of ownership, as shall be required to determine whether, according to the
classificationestablishedbytheProcuringEntity,aparticularcontractororgroupofcontractorsqualifiesfora  margin
ofpreference.

AfterTendershavebeenreceivedandreviewedbytheProcuringEntity,responsiveTendersshallbeassessedto
ascertaintheirpercentageofshareholdingofKenyancitizens.Responsivetenderstoshallbeclassifiedintothe
followinggroups:

i)  GroupA:tendersofferedbyKenyanContractorsandotherTendererswhereKenyancitizensholdsharesofoverfi
ftyonepercent(51%).

ii)  GroupB:tendersofferedbyforeignContractorsandotherTendererswhereKenyancitizensholdsharesoflessth
anfiftyonepercent(51%).

Allevaluatedtendersineachgroupshall,asafirstevaluationstep,becomparedtodeterminethelowesttender, and the
lowest evaluated tender in each group shall be further compared with each other. If, as a result of this
comparison,atenderfromGroupAisthelowest,itshallbeselectedfortheaward.IfatenderfromGroupBisthe lowest,
an amount equal to the percentage indicated in Item 3.1 of the respective tender price, including
unconditionaldiscountsandexcludingprovisionalsumsandthecostofdayworks,ifany,shallbeaddedtothe
evaluatedpriceofferedineachtenderfromGroupB.Alltendersshallthenbecomparedusingnewpriceswith ~ added
prices to Group Band the lowest evaluated tender from Group A. If the tender from Group A is
stillthelowesttender,itshallbeselectedforaward.Ifnot,thelowestevaluatedtenderfromGroupBbasedonthefirst
evaluationpriceshallbeselected.

PostqualificationandContractaward(ITT39),morespecifically,

a) Incasethetenderwassubjecttopost-qualification,thecontractshallbeawardedtothelowestevaluated
tenderer,subjecttoconfirmationofpre-qualificationdata,ifsorequired.

b) Incasethetenderwasnotsubjecttopost-qualification,thetenderthathasbeendeterminedtobethelowest

evaluated tenderer shall be considered for contract award, subject to meeting each of the following
conditions.

i)  TheTenderershalldemonstratethatithasaccessto,orhasavailable,liquidassets,unencumberedreal assets,
lines of credit, and other financial means (independent of any contractual advance payment)
sufficienttomeettheconstructioncashflowofKenyaShillings 5 Million

i) Minimum average annual construction turnover ofKenyaShillings 20

Millioequivalentcalculatedastotalcertifiedpaymentsreceivedforcontractsinprogressand/orcompleted
withinthelast 2years.



b)

iii) Atleast Sof contract(s) of a similar nature executedwithin Kenya, or the East African Community
or abroad, that have been satisfactorily and substantially completed as a
primecontractor,orjointventurememberorsub-contractoreachofminimumvalueKenyashillings 2
Million or equivalent

iv) Contractor'sRepresentativeandKeyPersonnel,whicharespecifiedas

v)  Contractorskeyequipmentlistedonthetable“Contractor'sEquipment”’belowandmorespecifically
listedas/specifyrequirementsforeachlotasapplicable]

vi) Otherconditionsdependingontheirseriousness.

Historyofnon-performingcontracts:

Tendererandeachmemberof] VincasetheTendererisaJV shalldemonstratethatNon-performanceofa
contract did not occur because of the default of the Tenderer, or the member of a JV in thelast

3 vears. The required information shall be furnished in theappropriateform.

PendingLitigation
Financial position and prospective long-term profitability of the Single Tenderer, and in the case the
TendererisalV,ofeachmemberoftheJV, shallremainsoundaccordingtocriteriaestablishedwithrespect to

Financial Capability under Paragraph (i) above if all pending litigation will be resolved against the
Tenderer.Tenderershallprovideinformationonpendinglitigationsintheappropriateform.

LitigationHistory
There shall be no consistent history of court/arbitral award decisions against the Tenderer, in the last
Syears. All parties to the contract shall furnish the

informationintheappropriateformaboutanylitigationorarbitrationresultingfromcontractscompletedor
ongoingunderitsexecutionovertheyearsspecified. AconsistenthistoryofawardsagainsttheTendereroranyme
mberofalJ Vmayresultinrejectionofthetender.






QUALIFICATION FORMSUMMARY

1 2 3 4 5
Item | Qualification Subject Qualification Requirement Document To be Completed by Tenderer For Procuring
No. Entity’s Use
(Qualification met or
Not Met)
1 Nationality Nationality in accordance with ITT 3.6 Forms ELI — 1.1 and 1.2, with attachments( Company
incorporation certificate and CR12)
2 Tax Obligations for Has produced a current tax clearance certificate or | Attachment(Tax Compliance Certificate or Tax
Kenyan Tenderers tax exemption certificate issued by Kenya Exemption Certificate)
Revenue Authority in accordance with ITT 3.14.
3 Conlflict of Interest No conflicts of interest in accordance with ITT Form of Tender
3.3
4 PPRA Eligibility Not having been declared ineligible by the PPRA | Form of Tender
as described in ITT 3.7
5 State- owned Enterprise Meets conditions of ITT 3.8 Forms ELI — 1.1 and 1.2, with attachments
6 Goods, equipment and To have their origin in any country that is not Forms ELI - 1.1 and 1.2, with attachments
services to be supplied determined ineligible under ITT 4.1
under the contract
7 History of Non- Non-performance of a contract did not occur as a | Form CON-2
Performing Contracts result of contractor default since 1* January
[....... /.
8 Suspension Based on Not under suspension based on-execution of a Form of Tender
Execution of Tender/Proposal Securing Declaration pursuant to
Tender/Proposal Securing | ITT 19.9
Declaration by the
Procuring Entity
9 Pending Litigation Tender’s financial position and prospective long- | Form CON — 2
term profitability still sound according to criteria
established in 3.1 and assuming that all pending
litigation will NOT be resolved against the
Tenderer.
10 Litigation History No consistent history of court/arbitral award Form CON -2

decisions against the Tenderer since 1*' January
2016.

11

Financial Capabilities

(i) The Tenderer shall demonstrate that it has
access to, or has available, liquid assets,
unencumbered real assets, lines of credit, and

Form FIN — 3.1, with attachments




2

3

4

5

Item
No.

Qualification Subject

Qualification Requirement

Document To be Completed by Tenderer

For Procuring
Entity’s Use
(Qualification met or
Not Met)

other financial means (independent of any
contractual advance payment) sufficient to meet
the construction cash flow requirements estimated
as Kenya Shillings [20 million) equivalent for the
subject contract(s) net of the Tenderer’s other
commitments.

(i1) The Tenderers shall also demonstrate, to the
satisfaction of the Procuring Entity, that it has
adequate sources of finance to meet the cash flow
requirements on works currently in progress and
for future contract commitments.

(iii) The audited balance sheets or, if not required
by the laws of the Tenderer’s country, other
financial statements acceptable to the Procuring
Entity, for the last 2years shall be submitted and
must demonstrate the current soundness of the
Tenderer’s financial position and indicate its
prospective long-term profitability.

12

Average Annual
Construction Turnover

Minimum average annual construction turnover of
Kenya Shillings 20 Million], equivalent calculated
as total certified payments received for contracts
in progress and/or completed within the last
[insert of year] years, divided by [insert number
of years] years

Form FIN — 3.2

13

General Construction
Experience

Experience under construction contracts in the
role of prime contractor, JV member, sub-
contractor, or management contractor for at least
the last 2years, starting 1* January 2019.

Form EXP — 4.1

14

Specific Construction &
Contract Management
Experience

A minimum number of 5 similar contracts
specified below that have been satisfactorily and
substantially completed as a prime contractor,
joint venture member, management contractor or
sub-contractor between 1st January 2019 and
tender submission deadline i.e. .... (Number)

Form EXP 4.2(a)




1 2 3 4 5
Item | Qualification Subject Qualification Requirement Document To be Completed by Tenderer For Procuring
No. Entity’s Use

(Qualification met or
Not Met)

contracts, each of minimum value Kenya
shillings............... equivalent.

[In case the Works are to be tender as individual
contracts under multiple contract procedure, the
minimum number of contracts required for
purposes of evaluating qualification shall be
selected from the options mentioned in ITT 35.4]

The similarity of the contracts shall be based on
the following: [Based on Section VII, Scope of
Works, specify the minimum key requirements in
terms of physical size, complexity, construction
method, technology and/or other characteristics
including part of the requirements that may be
met by specialized subcontractors, if permitted in
accordance with ITT 34.3]







SECTION 1V - TENDERING FORMS

QUALIFICATION FORMS

1. FOREIGN TENDERERS 40%RULE.

2. TENDERER'S ELIGIBILITY- CONFIDENTIAL BUSINESSQUESTIONNAIRE
3. Form EQU:EQUIPMENT.

4.  FORM PER -1.

5. FORM PER-2.

6.  TENDERERS QUALIFICATION WITHOUTPRE-QUALIFICATION.

6.1 FORMELI-1.1.

6.2 FORM ELI-1.2.

6.3 FORM CON -2.

6.4 FORM FIN -3.1.

6.5 FORM FIN -3.2.
6.6 FORM FIN -3.3.

6.7 FORM FIN -3.4.

6.8 FORM EXP 4.1.
6.9 FORM EXP - 4.2(a).
69 FORM EXP - 4.2 (a)(cont.).
6.10 FORM EXP -4.2(b).

OTHER FORMS

7. FORM OFTENDER.
FORM OF TENDER SECURITY - DEMAND BANKGUARANTEE.
9. FORM OF TENDER SECURITY (TENDERBOND).
10. FORM OF TENDER-SECURINGDECLARATION.
11. APPENDIX TOTENDER.



TECHNICAL PROPOSAL FORMS

Site Organization. Method Statement. Mobilization Schedule. Construction
Schedule.



QUALIFICATION FORMS
1. FOREIGN TENDERERS 40% RULE

Pursuant to ITT 3.9, a foreign tenderer must complete this form to demonstrate that the tender fulfils this condition.

ITEM | Description of Work Item Describe location of | COST in Comments, if any
Source K. shillings

Local Labor

Sub contracts from Local sources

Local materials

Use of Local Plant and Equipment

Add any other items

NN NI e A N I G = R S S Y A S P E S S - T A E S S B S

TOTAL COST LOCAL CONTENT XXXXX

PERCENTAGE OF CONTRACT PRICE XXXX







3. FORMEQU:EQUIPMENT

TheTenderershallprovideadequateinformationtodemonstrateclearlythatithasthecapabilitytomeettherequirementsforthe key
equipment listed in Section III, Evaluation and Qualification Criteria. A separate Form shall be prepared for each item of
equipmentlisted,orforalternativeequipmentproposedbytheTenderer.

Item of equipment

Equipment Name of manufacturer Model and power rating
information

Capacity Year of manufacture

Current status | Current location

Details of current commitments

Source Indicate source of the equipment
0 Owned OO Rented [ Leased [ Specially manufactured

Omit the following information for equipment owned by the Tenderer.
Owner Name of owner
Address of owner

Telephone Contact name and title
Fax Telex

Agreements Details of rental / lease / manufacture agreements specific to the project




4 FORMPER-1

Contractor'sRepresentativeand KeyPersonnel
Schedule

TenderersshouldprovidethenamesanddetailsofthesuitablyqualifiedContractor'sRepresentativeandKeyPersonnel  to
perform the Contract. The data on their experience should be supplied using the Form PER-2 below for each

candidate.

Contractor' Representative and Key Personnel.

1. | Title of position: Contractor’s Representative

Name of candidate:

Duration of linsert the whole period (start and end dates) for which this position will be engaged)
appointment:
Time linsert the number of days/week/months/ that has been scheduled for this position]

commitment: for
this position:

Expected time [insert the expected time schedule for this position (e.g. attach high level Gantt chart]
schedule for this
position:

2. | Title of position: / )i

Name of candidate:

Duration of linsert the whole period (start and end dates) for which this position will be engaged]
appointment:
Time linsert the number of days/week/months/ that has been scheduled for this position]

commitment: for
this position:

Expected time [insert the expected time schedule for this position (e.g. attach high level Gantt chart]
schedule for this
position:

3. | Title of position: / ]

Name of candidate:

Duration of [insert the whole period (start and end dates) for which this position will be engaged)
appointment:

Time linsert the number of days/week/months/ that has been scheduled for this position]
commitment: for
this position:

Expected time linsert the expected time schedule for this position (e.g. attach high level Gantt chart]
schedule for this
position:

4. | Title of position: )i

Name of candidate:

Duration of [insert the whole period (start and end dates) for which this position will be engaged)
appointment:
Time linsert the number of days/week/months/ that has been scheduled for this position]

commitment: for
this position:

Expected time linsert the expected time schedule for this position (e.g. attach high level Gantt chart]
schedule for this
position:

Title of position: /[insert title]

5. | Name of candidate

Duration of [insert the whole period (start and end dates) for which this position will be engaged]
appointment:




Time linsert the number of days/week/months/ that has been scheduled for this position]
commitment: for
this position:
Expected time linsert the expected time schedule for this position (e.g. attach high level Gantt chart]
schedule for this
position:

5. FORM PER-2:

Resume and Declaration - Contractor’s Representative and Key Personnel

Name of Tenderer

Position [#1]: [title of position from Form PER-1]

Personnel Name: Date of birth:
information

Address: E-mail:

Professional qualifications:

Academic qualifications:

Language proficiency: [language and levels of speaking, reading and writing skills ]|

Details

Address of Procuring Entity:

Telephone: Contact (manager / personnel officer):
Fax:
Job title: Years with present Procuring Entity:

Summarize professional experience in reverse chronological order. Indicate particular technical and managerial experience
relevant to the project.

Duration of

. Relevant experience
involvement

Project Role

[role and
responsibilities on the | [time in role]

project]

[describe the experience relevant to this
position]

[main project
details]




DECLARATION

Ltheundersigned/inserteither “Contractor'sRepresentative "or “KeyPersonnel "asapplicable] ,certifythattothe
Lowest of my knowledge and belief, the information contained in this Form PER-2 correctly describes myself, my
qualificationsandmyexperience.

I confirm that I am available as certified in the following table and throughout the expected time schedule for this
position as provided in the Tender:

Commitment Details

Commitment to duration of contract: [insert period (start and end dates) for which this
Contractor’s Representative or Key Personnel is available
to work on this contract]

Time commitment: [insert period (start and end dates) for which this
Contractor’s Representative or Key Personnel is available
to work on this contract]

I understand that any misrepresentation or omission in this Form may:

a) be taken into consideration during Tenderevaluation;
b) result in my disqualification from participating in theTender;
¢) result in my dismissal from the contract.

Name of Contractor's Representative or Key Personnel: [insert name]

Signature:

Date: (day month year):

Countersignature of authorized representative of theTenderer:

Signature:

Date: (day month year):




6. TENDERERSQUALIFICATIONWITHOUTPRE-QUALIFICATION
To establish its qualifications to perform the contract in accordance with Section III, Evaluation and Qualification

Criteria the Tenderer shall provide the information requested in the corresponding Information Sheets included
hereunder.

61 FORMELI-
1.1Tenderer
InformationForm

Date:

ITTNo.andtitle:

Tenderer's name

In case of Joint Venture (JV), name of each member:
Tenderer's actual or intended country of registration:
[icate country of Constitution]

Tenderer's actual or intended year of incorporation:

Tenderer's legal address [in country of registration]:

Tenderer's authorized representative information
Name:

/Address:

Telephone/Fax numbers:
[E-mail address:

1. Attached are copies of original documents of

O Articles of Incorporation (or equivalent documents of constitution or association), and/or
documents of registration of the legal entity named above, in accordance with ITT 3.6

O In case of JV, letter of intent to form JV or JV agreement, in accordance with ITT 3.5

O In case of state-owned enterprise or institution, in accordance with ITT 3.8, documents
establishing:

o Legal and financial autonomy

. Operation under commercial law

. Establishing that the Tenderer is not under the supervision of the Procuring Entity

2. Included are the organizational chart, a list of Board of Directors, and the beneficial ownership.




62 FORMELI-1.2

Tenderer's JV Information Form
(To be completed for each member of Tenderer's JV)

Date:

ITT No. andtitle:

Tenderer’s JV name:

JV member’s name:

JV member’s country of registration:

JV member’s year of constitution:

JV member’s legal address in country of constitution:

JV member’s authorized representative information
Name:

Address:

Telephone/Fax numbers:
E-mail address:

1. Attached are copies of original documents of

OArticles of Incorporation (or equivalent documents of constitution or association), and/or registration
documents of the legal entity named above, in accordance with ITT 43.6.

L] In case of a state-owned enterprise or institution, documents establishing legal and financial autonomy,
operation in accordance with commercial law, and that they are not under the supervision of the Procuring
Entity, in accordance with ITT 3.8.

2. Included are the organizational chart, a list of Board of Directors, and the beneficial ownership.




63 FORM CON -2

Historical Contract Non-Performance, Pending Litigation and Litigation History

Tenderer'sName:

Date:

JVMember'sName
ITT No. andtitle:

Non-Performed Contracts in accordance with Section III, Evaluation and Qualification Criteria

O

O

Contract non-performance did not occur since 1* January [insert year]specified in Section III, Evaluation and

Qualification Criteria, Sub-Factor 2.1.

Contract(s) not performed since 1* January [insert year] specified in Section III, Evaluation and

Qualification Criteria, requirement 2.1

Name of Procuring Entity: [insert full name]
Address of Procuring Entity: [insert street/city/country]
Reason(s) for nonperformance: [indicate main reason(s)]

'Year Non- performed |Contract Identification Total Contract Amount
portion of (current value, currency,
contract exchange rate and Kenya

Shilling equivalent)

[insert [insert amount  |Contract Identification: [indicate complete contract name/  |[insert amount]

year] and percentage] number, and any other identification]

Pending Litigation, in accordance with Section III, Evaluation and Qualification Criteria

O
O

No pending litigation in accordance with Section III, Evaluation and Qualification Criteria, Sub-Factor 2.3.
Pending litigation in accordance with Section III, Evaluation and Qualification Criteria, Sub-Factor 2.3 as

indicated below.




Year of Amount in dispute | Contract Identification Total Contract
dispute (currency) Amount
(currency),
Kenya Shilling
Equivalent
(exchange rate)

Contract Identification:
Name of Procuring Entity:
Address of Procuring Entity:
Matter in dispute:
Party who initiated the dispute:
Status of dispute:

Contract Identification:

Name of Procuring Entity:
Address of Procuring Entity:
Matter in dispute:

Party who initiated the dispute:
Status of dispute:

Litigation History in accordance with Section III, Evaluation and Qualification Criteria

O No Litigation History in accordance with Section III, Evaluation and Qualification Criteria, Sub-

Factor 2.4.

O Litigation Historyin accordance with Section III, Evaluation and Qualification Criteria, Sub-

Factor 2.4 as indicated below.

Year of Outcome as Contract Identification Total Contract

award percentage of Net Amount

Worth (currency),

Kenya Shilling
Equivalent
(exchange rate)

[insert [insert percentage] | Contract Identification: [indicate complete [insert amount]

year] contract name, number, and any other

identification]

Name of Procuring Entity: [insert full name]
Address of Procuring Entity: [insert
Street/city/country]

Matter in dispute: [indicate main issues in
dispute]

Party who initiated the dispute: [indicate
“Procuring Entity” or “Contractor’]
Reason(s) for Litigation and award decision
[indicate main reason(s)]




64 FORM FIN -3.1:

Financial Situation and Performance

Tenderer'sName:

Date:

JVMember'sName

ITT No. andtitle:

6.4.1. Financial Data

Type of Financial information
in
(currency)

Historic information for previous years,

(amount in currency, currency, exchange rate*, USD equivalent)

Year 1

Year 2

Year 3

Year 4

Year 5

Statement of Financial Position (Information from Balance Sheet)

Total Assets (TA)

Total Liabilities (TL)

Total Equity/Net Worth (NW)

Current Assets (CA)

Current Liabilities (CL)

'Working Capital (WC)

Information from Income Statement

Total Revenue (TR)

Profits Before Taxes (PBT)

Cash Flow Information

Cash Flow from Operating Activities

*Refer to ITT 15 for the exchange rate




642 SourcesofFinance

Specify sources of finance to meet the cash flow requirements on works currently in progress and for future contract
commitments.

No. | Source of finance Amount (Kenya Shilling equivalent)

1

643 Financialdocuments

The Tenderer and its parties shall provide copies of financialstatementsfor 2 years pursuant Section III,
EvaluationandQualificationsCriteria,Sub-factor3.1.Thefinancialstatementsshall:

a) reflectthefinancialsituationoftheTendererorincaseof]Vmember,andnotanaffiliatedentity(suchasparent
companyorgroupmember).

b) beindependentlyauditedorcertifiedinaccordancewithlocallegislation.
¢) becomplete,includingallnotestothefinancialstatements.
d) correspondtoaccountingperiodsalreadycompletedandaudited.

Attachedarecopiesoffinancialstatements' forthe 2 years required above; and complying with the requirements

6.5 FORM FIN -3.2:
Average Annual Construction Turnover

Tenderer'sName:
Date:

JVMember'sName
ITT No. andtitle:

| Annual turnover data (construction only)
Year Amount Exchange rate Kenya Shilling equivalent
Currency
[indicate year] | [insert amount and indicate
currency]
Average
Annual
Construction
Turnover *

* See Section III, Evaluation and Qualification Criteria, Sub-Factor 3.2.



6.6 FORM FIN -3.3:

Financial Resources

Specify proposed sources of financing, such as liquid assets, unencumbered real assets, lines of credit, and other

financialmeans,netofcurrentcommitments,availabletomeetthetotalconstructioncashflowdemandsofthesubject
contractorcontractsasspecifiedinSectionlIl,EvaluationandQualificationCriteria.

6.7 FORMFIN-3.4:

Current Contract Commitments / Works in Progress

Tenderersandeachmembertoal Vshouldprovideinformationontheircurrentcommitmentsonallcontractsthathave
beenawarded,orforwhichaletterofintentoracceptancehasbeenreceived,orforcontractsapproachingcompletion,
butforwhichanunqualified,fullcompletioncertificatehasyettobeissued.

StartingYear

EndingYear

Contract Identification

Role of Tenderer

Contract name:
Brief Description of the Works performed by the
Tenderer:

Amount of contract:
Name of Procuring Entity:

Address:

Contract name:
Brief Description of the Works performed by the
Tenderer:

Amount of contract:
Name of Procuring Entity:

Address:

Contract name:
Brief Description of the Works performed by the
Tenderer:

Amount of contract:
Name of Procuring Entity:

Address:




6.8 FORM EXP -4.1

General Construction Experience

Tenderer'sName:
Date:

JVMember's Name:
ITT No. andtitle:

Similar Contract No. Information

Contract Identification

Award date

Completion date

Role in Contract Prime Member in Management Sub-
Contractor 1 [TV Contractor contractor
O O O
Total Contract Amount Kenya Shilling

If member in a JV or sub-contractor,
specify participation in total Contract
amount

Procuring Entity's Name:

Address:
Telephone/fax number
E-mail:




6.9 FORM EXP -4.2(a)
Specific Construction and Contract Management Experience

Tenderer'sName:

Date:

JVMember'sName

ITT No. andtitle:

Similar Contract No. Information

Description of the similarity in accordance
with Sub-Factor 4.2(a) of Section III:

1. Amount

2. Physical size of required works
items

3 Complexity

Methods/Technology

4.
5. Construction rate for key activities
6. Other Characteristics







6.10 FORM EXP -4.2(b)
Construction Experience in Key Activities

Tenderer'sName:

Date:

Tenderer's JVMemberName:
Sub-contractor's Name’ (as perITT34):
ITT No. andtitle:

All Sub-contractors for key activities must complete the information in this form as per ITT 34 and Section III,
Evaluation and Qualification Criteria, Sub-Factor 4.2.

1 KeyActivityNoOne: _

Information
Contract Identification
/Award date
Completion date
Role in Contract Prime Member in Management Sub-contractor
Contractor 1A% Contractor O
O O O
Total Contract Amount Kenya Shilling
Quantity (Volume, number or rate of Total quantity in  [Percentage Actual
production, as applicable) performed underthe contract participation Quantity
the contract per year or part of the year ) (ii) Performed
(1) x (ii)
Year 1
Year 2
Year 3
Year 4

Procuring Entity’s Name:

/Address:
Telephone/fax number
E-mail:




Information

Description of the key activities in
accordance with Sub-Factor 4.2(b) of Section
II:

2 Activity No. Two




OTHERFORMS

7. FORM OF TENDER
(Amended and issued pursuant to PPRA CIRCULAR No. 02/2022)

INSTRUCTIONS TO TENDERERS
i) All italicized text is to help the Tenderer in preparing this form.

ii) The Tenderer must prepare this Form of Tender on stationery with its letterhead clearly showing the
Tenderer's complete name and business address.Tenderers are reminded that this is a mandatory requirement.

iii) Tenderer must complete and sign CERTIFICATE OF INDEPENDENT TENDER DETERMINATION and the
SELF DECLARATION FORMS OF THE TENDERER as listed under (xxii) below.

Date of this Tender SUDIMESSION:.............coooiiiiiiiiiiiiiiiieee et e et e e e e e e e et e eeeeeseseaaeeeas [insert date

Tender Name and IdentifiCation:...............c.oooiiiiiiiiiiiiiii ettt ee e e e e e e e e e e reeeeeeeeeeeeas [insert
identification]
ABLEINALIVE INO. ..ot e e e e e et e e e ettt e e e e ete e e eetaeeeeeteeeeettaeeeeeateeeeanseeesenateeeeeasaeeeeanis [insert

identification Noif this is a Tender for an alternative]

L0 ettt et et st e e ettt e ha e e a e e sa st e s et e et e ha e e enn e e s nneesaneeareeeane
[Insert complete name of Procuring Entity]

Dear Sirs,

1. In accordance with the Conditions of Contract, Specifications, Drawings and Bills of Quantities for the
execution of the above namedWorks, we, the undersigned offer to construct and complete the Works and

remedy any defects therein for the sum of Kenya Shillings [[Amount in figures]
..._Kenya Shillings [amount in words]

The above amount includes foreign currency amount (s) of [state figure or a percentage and currency] [figures]
[words]

The percentage or amount quoted above does not include provisional sums, and only allows not more than two
foreign currencies.

2. We undertake, if our tender is accepted, to commence theWorksas soon as is reasonably possible after the
receipt of the Engineer's notice to commence, and to complete the whole of the Works comprised in the
Contract within the time stated in the Particular Conditions of Contract.

3. Weagree to adhere by this tender until [Insert date], and it shall remain binding upon
us and may be accepted at any time before that date.




()

v)

(V)

vii)

vii)

X)

xi)

xii)

xiii)

Xiv)

Unless and until a formal Agreement is prepared and executed this tender together with your written
acceptance thereof, shall constitute abinding Contract between us. We further understand that you are not
bound to accept the lowest or any tender you may receive.

We, the undersigned, further declare that:

i)  No reservations: We have examined and have no reservations to the tender document, including
Addenda issued in accordance with ITT 8;

i)  Eligibility: We meet the eligibility requirements and have no conflict of interest in accordance with ITT
3 and 4;

iii) Tender-Securing Declaration: We have not been suspended nor declared ineligible by the Procuring
Entity based on execution of a Tender-Securing or Proposal-Securing Declaration in the Procuring
Entity's Country in accordance with ITT 19.8;

Conformity: We offer to execute in conformity with the tendering documents and in accordance with the
implementation and completion specified in the construction schedule, the following Works: [insert a brief
description of the Works];

Tender Price: The total price of our Tender, excluding any discounts offered in item 1 above is: [Insert one of
the options below as appropriate]

Optionl, incase of one lot: Total price is: [insert the total price of the Tender in words and figures, indicating
the various amounts and the respective currencies]; Or

Option2, in case of multiple lots:

a) Total price of each lot [insert the total price of each lot in words and figures, indicating the various
amounts and the respective currencies]; and

b) Total price of all lots (sum of all lots) [insert the total price of all lots in words and figures, indicating the
various amounts and the respective currencies];

Discounts: The discounts offered and the methodology for their application are:

The discounts offered are: [Specify in detail each discount offered.]

The exact method of calculations to determine the net price after application of discounts is shown below:
[Specify in detail the method that shall be used to apply the discounts];

Tender Validity Period: Our Tender shall be valid for the period specified in TDS 18.1 (as amended, if
applicable) from the date fixed for the Tender submission deadline specified in TDS 22.1(as amended, if
applicable), and it shall remain binding upon us and may be accepted at any time before the expiration of that
period;

Performance Security: If our Tender is accepted, we commit to obtain a Performance Security in accordance
with the Tendering document;

One Tender Per Tender: We are not submitting any other Tender(s) as an individual Tender, and we are not
participating in any other Tender(s) as a Joint Venture member or as a subcontractor, and meet the
requirements of ITT3.4, other than alternative Tenders submitted in accordance with ITT 13.3;

Suspension and Debarment: We, along with any of our subcontractors, suppliers, Engineer, manufacturers, or
service providers for any part of the contract, are not subject to, and not controlled by any entity or individual
that is subject to, a temporary suspension or a debarment imposed by the Public Procurement Regulatory
Authority or any other entity of the Government of Kenya, or any international organization.

State-owned enterprise or institution: [select the appropriate option and delete the other] [We are not a state-
owned enterprise or institution]/[We are a state-owned enterprise or institution but meet the requirements of




XV)

xvi)

xvii)

10.

11

12

ITT 3.7];

Commissions, gratuities, fees: We have paid, or will pay the following commissions, gratuities, or fees with
respect to the tender process or execution of the Contract: [insert complete name of each Recipient, its full
address, the reason for which each commission or gratuity was paid and the amount and currency of each
such commission or gratuity]

Name of Recipient Address Reason Amount

(If none has been paid or is to be paid, indicate “none.”)

Binding Contract: We understand that this Tender, together with your written acceptance thereof included in
your Letter of Acceptance, shall constitute a binding contract between us, until a formal contract is prepared
and executed;

Not Bound to Accept: We understand that you are not bound to accept the lowest evaluated cost Tender, the
Most Advantageous Tender or any other. Tender that you may receive;

Fraud and Corruption: We hereby certify that we have taken steps to ensure that no person acting for us or on
our behalf engages in any type of Fraud and Corruption;

Collusive practices: We hereby certify and confirm that the tender is genuine, non-collusive and made with
the intention of accepting the contract if awarded. To this effect we have signed the “Certificate of
Independent Tender Determination” attached below.

We undertake to adhere by the Code of Ethics for Persons Participating in Public Procurement and Asset
Disposal, copy available from (specify website) during the procurement process and the
execution of any resulting contract.

Beneficial Ownership Information: We commit to provide to the procuring entity the Beneficial Ownership
Information in conformity with the Beneficial Ownership Disclosure Form upon receipt of notification of
intention to enter into a contract in the event we are the successful tenderer in this subject procurement
proceeding.

We, the Tenderer, have duly completed, signed and stamped the following Forms as part of our Tender:

i)  Tenderer's Eligibility; Confidential Business Questionnaire — to establish we are not in any conflict to
interest.

ii)  Certificate of Independent Tender Determination — to declare that we completed the tender without
colluding with other tenderers.

iii)  Self-Declaration of the Tenderer— to declare that we will, if awarded a contract, not engage in any form
of fraud and corruption.

iv)  Declaration and commitment to the Code of Ethics for Persons Participating in Public Procurement and
Asset Disposal.



Further, we confirm that we have read and understood the full content and scope of fraud and corruption as informed in
“Appendix 1- Fraud and Corruption” attached to the Form of Tender.

Name of the Tenderer: *[insert

complete name of person signing the Tender]

Name of the person duly authorized to sign the Tender on behalf of the Tenderer: --------======e=emmeememue-
**[insert complete name of person duly authorized to sign the Tender]

Title of the person signing the Tender:

linsert complete title of the person signing the Tender]

Signatureof the person named above: --—-------—--- -

linsert signature of person whose name and capacity are shown above]

Date signed

linsert date of signing] day of [insert month], [insert year]

Date signed day of

Notes
* In the case of the Tender submitted by joint venture specify the name of the Joint Venture as Tenderer
** Person signing the Tender shall have the power of attorney given by the Tenderer to be attached with the Tender,



A. TENDERER'SELIGIBILITY-CONFIDENTIALBUSINESSQUESTIONNAIRE

Instruction to Tenderer

TenderisinstructedtocompletetheparticularsrequiredinthisForm,oneformforeachentityifTenderisaJV.Tenderer
isfurtherremindedthatitisanoffencetogivefalseinformationonthisForm.

i) Tenderer'sdetails

ITEM DESCRIPTION

Name of the Procuring Entity

Reference Number of the Tender

Date and Time of Tender Opening

Name of the Tenderer

N[ W | =

Full Address and Contact Details of 1. Country
the Tenderer.
2. City

3. Location

4. Building

5. Floor

6. Postal Address

7. Name and email of contact person.

6 | Current Trade License Registration
Number and Expiring date

7 | Name, country and full address
(postal and physical addresses,
email, and telephone number) of
Registering Body/Agency

oo

Description of Nature of Business

9 | Maximum value of business which
the Tenderer handles.

10 | State if Tenders Company is listed in
stock exchange, give name and full
address (postal and physical
addresses, email, and telephone
number) of

state which stock exchange




General and Specific Details

ii) Sole Proprietor, provide the followingdetails.

Name in full Age
Nationality Country of Origin
Citizenship

iii) Partnership, provide the followingdetails.

Names of Partners Nationality Citizenship % Shares owned

@iv) Registered Company, provide the followingdetails.

i) Private or public Company

ii)  State the nominal and issued capital of the Company

Nominal Kenya Shillings (EQUIVAIENT)........c.coiiiiiiiiiiiie et

Issued Kenya Shillings (EQUIVALEINL)........eeecviiiiiiiiieeiierieeeiee ettt e esbee e

i) Give details of Directors as follows.

Names of Director Nationality Citizenship % Shares owned

(v  DISCLOSUREOFINTEREST-InterestoftheFirmintheProcuringEntity.

i)  Arethereanyperson/personsin........................ (NameofProcuring Entity)whohas/haveaninterest
orrelationshipinthisfirm?Yes/No..................oeenie.

If yes, provide details as follows.

Names of Person Designation in the Procuring Entity | Interest or Relationship with Tenderer




ii) Conflict of interestdisclosure

Type of Conflict Disclosure If YES provide details of the
YES OR NO | relationship with Tenderer

1 | Tenderer is directly or indirectly controls, is controlled by or
is under common control with another tenderer.

2 | Tenderer receives or has received any direct or indirect
subsidy from another tenderer.

3 | Tenderer has the same legal representative as another tenderer

4 | Tender has a relationship with another tenderer, directly or
through common third parties that puts it in a position to
influence the tender of another tenderer, or influence the
decisions of the Procuring Entity regarding this tendering
process.

5 | Any of the Tenderer’s affiliates participated as a consultant in
the preparation of the design or technical specifications of the
works that are the subject of the tender.

6 | Tenderer would be providing goods, works, non-consulting
services or consulting services during implementation of the
contract specifiedin this Tender Document.

7 Tenderer has a close business or family relationship with a
professional staff of the Procuring Entity who are directly or
indirectly involved in the preparation of the Tender
document or specifications of the Contract, and/or the
Tender evaluation process of such contract.

8 Tenderer has a close business or family relationship with a
professional staff of the Procuring Entity who would be
involved in the implementation or supervision of such
Contract.

9 Has the conflict stemming from such relationship stated in
item 7 and 8 above been resolved in a manner acceptable to
the Procuring Entity throughout the tendering process and
execution of the Contract?

Certification

On behalf of the Tenderer, I certify that the information given above is complete, current and accurate as at the date
of submission.

Full Name Title orDesignation

(Signature) (Date)




B. CERTIFICATEOFINDEPENDENTTENDERDETERMINATION

Ltheundersigned,insubmittingtheaccompanyingLetterof Tendertothe [Name
of Procuring Entity] for: [Name and number of tender] in
responsetotherequestfortendersmadeby: [NameofTenderer|do

hereby makethefollowingstatementsthatlcertifytobetrueandcompleteineveryrespect:

Icertify,onbehalfof [NameofTenderer]that:

1. ThavereadandlunderstandthecontentsofthisCertificate;

2. Tunderstand that the Tender will be disqualified if this Certificate is found not to be true and complete in every
respect;

3. lamtheauthorizedrepresentativeoftheTendererwithauthoritytosignthisCertificate,andtosubmitthe Tenderonbehal
foftheTenderer;

4. For the purposes of this Certificate and the Tender, I understand that the word “competitor” shall include any
individualororganization,otherthantheTenderer,whetherornotaffiliatedwiththeTenderer,who:

a) hasbeenrequestedtosubmitaTenderinresponsetothisrequestfortenders;

b) couldpotentiallysubmitatenderinresponsetothisrequestfortenders,basedontheirqualifications,abilities
orexperience;

5. TheTendererdisclosesthat[checkoneofthefollowing,asapplicable]:

a) The Tenderer has arrived at the Tender independently from, and without consultation, communication,
agreementorarrangementwith,anycompetitor;

b) theTendererhasenteredintoconsultations,communications,agreementsorarrangementswithoneormore
competitors regarding this request for tenders, and the Tenderer discloses, in the attached document(s),
complete details thereof, including the names of the competitors and the nature of, and reasons for, such
consultations,communications,agreementsorarrangements;

6.  Inparticular,withoutlimitingthegeneralityofparagraphs(5)(a)or(5)(b)above,therehasbeennoconsultation,
communication,agreementorarrangementwithanycompetitorregarding:
a) prices;
b) methods,factorsorformulasusedtocalculateprices;
¢) theintentionordecisiontosubmit,ornottosubmit,atender;or
d) the submission of a tender which does not meet the specifications of the request for Tenders; except as
specificallydisclosedpursuanttoparagraph(5)(b)above;

7. In addition, there has been no consultation, communication, agreement or arrangement with any competitor
regardingthequality,quantity,specificationsordeliveryparticularsoftheworksorservicestowhichthisrequest ~ for
tenders relates, except as specifically authorized by the procuring authority or as specifically disclosed
pursuanttoparagraph(5)(b)above;

8 ThetermsoftheTenderhavenotbeen,andwillnotbe,knowinglydisclosedbytheTenderer,directlyorindirectly, to any
competitor, prior to the date and time of the official tender opening, or of the awarding of the Contract,
whichevercomesfirst,unlessotherwiserequiredbylaworasspecificallydisclosedpursuanttoparagraph(5)(b) above.

Name

Title

Date

[Name, title and signature of authorized agent of Tenderer and Date]



SELF-DECLARATIONFORMS

FORM SD1

SELF DECLARATION THAT THE PERSON/TENDERER IS NOT DEBARRED IN THE
MATTER OF THE PUBLIC PROCUREMENT AND ASSET DISPOSAL ACT 2015.

N ,0f Post Office BOX .....coovvviiiiin being a resident of

......................................... in the Republicof .................................. do hereby make a statement as
follows: -

1.  THAT I am the Company Secretary/Chief Executive/Managing Director/Principal Officer/Director of

(insert tender title/description) TOT ....... ... i e
(insert name of the Procuring entity) and duly authorized and competent to make this statement.

2. THAT the aforesaid Bidder, its Directors and subcontractors have not been debarred from participating in
procurement proceeding under Part IV of the Act.

3. THAT what is deponed to herein above is true to the best of my knowledge, information and belief.

(Title) (Signature) (Date)

Bidder Official Stamp



FORM SD2
SELF DECLARATION THAT THE TENDERER WILL NOT ENGAGE IN ANY CORRUPT OR
FRAUDULENT PRACTICE

| OofP.O.BOX .ooviviiiii being a resident of................ in the
Republicof..._ doherebymakeastatementasfollows: -

L THATIamtheChiefExecutive/ManagingDirector/Principal Officer/Directorof
..................................... (insert name of the Company) who is a Bidder in respect of Tender No.
....................... for ...............o..o.. . (insert tender title/description) for .................. (insert name
of the Procuring entity) and duly authorized and competent to make this statement.

2 THAT the aforesaid Bidder, its servants and/or agents /subcontractors will not engage in any corrupt or
fraudulentpracticeandhasnotbeenrequestedtopayanyinducementtoanymemberoftheBoard,Management,
Staffand/oremployeesand/oragentsof.........................

(insertnameofthe Procuringentity )Jwhichistheprocuringentity.

3 THAT the aforesaid Bidder, its servants and/or agents /subcontractors have not offered any inducement
toanymemberoftheBoard,Management,Staffand/oremployeesand/oragentsof...........................
(nameoftheprocuringentity)

4, THAT the aforesaid Bidder will not engage/has not engaged in any corrosive practice with other bidders
participatinginthesubjecttender

S THATwhatisdeponedtohereinaboveistruetothebestofmyknowledge, informationandbelief.

(Title) (Signature) (Date)

Bidder's Official Stamp



DECLARATION AND COMMITMENT TO THE CODE OF ETHICS

Lo ieieeiesieeeee ... (person) on behalf of (Name of the Business/Company/Firm)
........................................................... declarethatlhavereadandfullyunderstoodthecontentsofthePublic
Procurement & Asset Disposal Act, 2015, Regulations and the Code of Ethics for persons participating in Public
Procurementand AssetDisposalandmyresponsibilitiesundertheCode.

IdoherebycommittoabidebytheprovisionsoftheCodeofEthicsforpersonsparticipatinginPublicProcurementand
AssetDisposal.

(CompanySeal/RubberStampwhereapplicable)
Witness






D.

APPENDIX1-FRAUDANDCORRUPTION

(Appendix 1 shall not be modified)

1.

1.1

21

22

23

Purpose

The Government of Kenya's Anti-Corruption and Economic Crime laws and their sanction's policies and
procedures, Public Procurement and Asset Disposal Act (no. 33 of 2015) and its Regulation, and any other
Kenya's Acts or Regulations related to Fraud and Corruption, and similar offences, shall apply with respect to
PublicProcurementProcessesandContractsthataregovernedbythelawsofKenya.

Requirements

The Government of Kenya requires that all parties including Procuring Entities, Tenderers,
(applicants/proposers), Consultants, Contractors and Suppliers; any Sub-contractors, Sub-consultants,Service
providersorSuppliers;any Agents(whetherdeclaredornot);andanyoftheirPersonnel,involvedandengaged in
procurement under Kenya's Laws and Regulation, observe the highest standard of ethics during the
procurement process, selection and contract execution of all contracts, and refrain from Fraud and Corruption
andfullycomplywithKenya'slawsandRegulationsasperparagraphs1.labove.

Kenya's public procurement and asset disposal act (no. 33 of 2015) under Section 66 describes rules to be
followed and actions to be taken in dealing with Corrupt, Coercive, Obstructive, Collusive or Fraudulent
practices,andConflictsofInterestinprocurementincludingconsequencesforoffencescommitted. Afewofthe
provisionsnotedbelowhighlightKenya'spolicyofnotoleranceforsuchpracticesandbehavior:

1) aperson to whom this Act applies shall not be involved in any corrupt, coercive, obstructive, collusive or
fraudulentpractice;orconflictsofinterestinanyprocurementorassetdisposalproceeding;

2) A person referred to under subsection (1) who contravenes the provisions of that sub-section commits an
offence;

3) Withoutlimitingthegeneralityofthesubsection(1)and(2),thepersonshallbe—
a) disqualifiedfromenteringintoacontractforaprocurementorassetdisposalproceeding;or
b) ifacontracthasalreadybeenenteredintowiththeperson,thecontractshallbevoidable;

4) The voiding of a contract by the procuring entity under subsection (7) does not limit any legal remedy the
procuringentitymayhave;

5) AnemployeeoragentoftheprocuringentityoramemberoftheBoardorcommitteeoftheprocuringentity
whohasaconflictofinterestwithrespecttoaprocurement—
a) shallnottakepartintheprocurementproceedings;
b) shall not, after a procurement contract has been entered into, take part in any decision relating to the
procurementorcontract;and
¢) shallnotbeasubcontractorforthebiddertowhomwasawardedcontract,oramemberofthegroupof bidders

to whom the contract was awarded, but the subcontractor appointed shall meet all the
requirementsofthisAct.

6) An employee, agent or member described in subsection (1) who refrains from doing anything prohibited
under that subsection, but for that subsection, would have been within his or her duties shall disclose the
conflictofinteresttotheprocuringentity;

7) Ifapersoncontravenessubsection(1)withrespect to a conflict of interest described in subsection (5)(a)and
thecontractisawardedtothepersonorhisrelativeortoanotherpersoninwhomoneofthemhadadirector
indirectpecuniaryinterest,thecontractshallbeterminatedandallcostsincurredbythepublicentityshallbe
madegoodbytheawardingofficer.Etc.

IncompliancewithKenya'slaws,regulationsandpoliciesmentionedabove,theProcuringEntity:
a) Definesbroadly,forthepurposesoftheaboveprovisions,thetermssetforthbelowasfollows:



i) “corruptpractice”istheoffering,giving,receiving,orsoliciting,directlyorindirectly,ofanythingof
valuetoinfluenceimproperlytheactionsofanotherparty;

ii)  “fraudulentpractice”isanyactoromission,includingmisrepresentation,thatknowinglyorrecklessly
misleads,orattemptstomislead,apartytoobtainfinancialorotherbenefitortoavoidanobligation;

iii) “collusive practice” is an arrangement between two or more parties designed to achieve an improper
purpose,includingtoinfluenceimproperlytheactionsofanotherparty;

iv) “coercivepractice”’isimpairingorharming,orthreateningtoimpairorharm,directlyorindirectly,any
partyorthepropertyofthepartytoinfluenceimproperlytheactionsofaparty;

v)  “obstructivepractice”is:

« deliberately destroying, falsifying, altering, or concealing of evidence material to theinvestigation
or making false statements to investigators in order to materially impede investigation by Public
Procurement Regulatory Authority (PPRA) or any other appropriate authority appointed by
GovernmentofKenyaintoallegationsofacorrupt,fraudulent,coercive,orcollusivepractice;and/or
threatening, harassing, or intimidating any party to prevent it from disclosing its knowledge of
mattersrelevanttotheinvestigationorfrompursuingtheinvestigation;or

 actsintendedtomateriallyimpedetheexerciseofthePPR A'sortheappointedauthority'sinspection
andauditrightsprovidedforunderparagraph2.3e.below.

b) Definesmorespecifically,inaccordancewiththeaboveprocurementActprovisionssetforthforfraudulentandcol
lusivepracticesasfollows:

"fraudulent practice" includes a misrepresentation of fact in order to influence a procurement or disposal
processortheexerciseofacontracttothedetrimentoftheprocuringentityorthetendererorthecontractor,
andincludescollusivepracticesamongsttendererspriortooraftertendersubmissiondesignedtoestablish
tenderpricesatartificialnon-competitivelevelsandtodeprivetheprocuringentityofthebenefitsoffreeand
opencompetition.

¢) Rejectsaproposalforaward'ofacontractifPPR Adeterminesthatthefirmorindividualrecommendedforaward,a
nyofitspersonnel,oritsagents,oritssub-consultants,sub-contractors,serviceproviders,suppliers and/ or their
employees, has, directly or indirectly, engaged in corrupt, fraudulent, collusive, coercive, or
obstructivepracticesincompetingforthecontractinquestion;

d) Pursuant to the Kenya's above stated Acts and Regulations, may sanction or recommend to
appropriateauthority(ies)forsanctioninganddebarmentofafirmorindividual,asapplicableunderthe ActsandR
egulations;

e) Requires that a clause be included in Tender documents and Request for Proposal documents requiring (i)
Tenderers(applicants/proposers),Consultants,Contractors,andSuppliers,andtheirSub-contractors,Sub-
consultants, Service providers, Suppliers, Agents personnel, permit the PPRA or any other appropriate
authorityappointedbyGovernmentofKenyatoinspect allaccounts,recordsandotherdocumentsrelating to the
procurement process, selection and/or contract execution, and to have them audited by auditors
appointedbythePPR AoranyotherappropriateauthorityappointedbyGovernmentofKenya;and

f) Pursuant to Section 62 of the above Act, requires Applicants/Tenderers to submit along with their
Applications/Tenders/Proposals a “Self-Declaration Form” as included in the procurement document
declaring that they and all parties involved in the procurement process and contract execution have not
engaged/willnotengageinanycorruptorfraudulentpractices.

I, ortheavoidanceofdoubt,aparty'sineligibilitytobeawardedacontractshallinclude, withoutlimitation, (i)applyingforpre-
qualification,expressinginterestin aconsultancy,andtendering,eitherdirectlyorasanominatedsub-
contractor,nominatedconsultant,nominatedmanufacturerorsupplier,ornominatedservice
provider,inrespectofsuchcontract,and(ii)enteringintoanaddendumoramendmentintroducingamaterialmodificationtoanyexisting contract.

2 Inspections in this context usually are investigative (i.e., forensic) in nature. They involve fact-finding activities undertaken by the
Investigating Authority or
personsappointedbytheProcuringEntitytoaddressspecificmattersrelatedtoinvestigations/audits,suchasevaluatingtheveracityofanallegationofp
ossible
FraudandCorruption,throughtheappropriatemechanisms.Suchactivityincludesbutisnotlimitedto:accessingandexaminingafirm'sorindividual'sfi
nancial records and information, and making copies thereof as relevant; accessing and examining any other documents, data and
information (whether in hard copyor
electronicformat)deemedrelevantfortheinvestigation/audit,andmakingcopiesthereofasrelevant;interviewingstaffandotherrelevantindividuals,p
erforming physicalinspectionsandsitevisits;andobtainingthirdpartyverificationofinformation.



FORM OF TENDER SECURITY-[Option 1-Demand Bank Guarantee]

Beneficiary:

Request forTendersNo:

Date:
TENDER GUARANTEE No.:

Guarantor:

1. Wehave been informed that (here inafter called "the Applicant") has submitted or
will submit to the Beneficiary its Tender (here inafter called" the Tender") for the execution of
under Request for Tenders No. (“the ITT”).

2. Furthermore, we understand that, according to the Beneficiary's conditions, Tenders must be supported by a
Tender guarantee.

3. At the request of the Applicant, we, as Guarantor, hereby irrevocably undertake to pay the Beneficiary any sum
or sums not exceeding in total an amount of ( ) upon receipt by us of the
Beneficiary's complying demand, supported by the Beneficiary's statement, whether in the demand itself or a
separate signed document accompanying or identifying the demand, stating that either the Applicant:

(a) has withdrawn its Tender during the period of Tender validity set forth in the Applicant's Letter of Tender (“the
Tender Validity Period”), or any extension thereto provided by the Applicant; or

b) having been notified of the acceptance of its Tender by the Beneficiary during the Tender Validity Period or any
extension there to provided by the Applicant, (i) has failed to execute the contract agreement, or (ii) has failed
to furnish the Performance.

4. This guarantee will expire: (a) if the Applicant is the successful Tenderer, upon our receipt of copies of the
contract agreement signed by the Applicant and the Performance Security and, or (b) if the Applicant is not the
successful Tenderer, upon the earlier of (i) our receipt of a copy of the Beneficiary's notification to the
Applicant of the results of the Tendering process; or (ii) thirty days after the end of the Tender Validity Period.

5. Consequently, any demand for payment under this guarantee must be received by us at the office indicated
above onor before that date.

[signature(s)]

Note: All italicized text is for use in preparing this form and shall be deleted from the final product.



FORMAT OF TENDER SECURITY [Option 2-Insurance Guarantee]

TENDER GUARANTEE No.:

1. Whereas ............ [Name of the tenderer] (hereinafter called “the tenderer”) has submitted its tender
dated ......... [Date of submission of tender] for the ............... [Name and/or description of the tender]
(hereinafter called “the Tender”) for the execution of__under Request for Tenders No. (“the
ITT”).

2. KNOW ALL PEOPLE by these presents that WE ..................... of ............ [Name of Insurance
Company] having our registered office at ............... (hereinafter called “the Guarantor”), are bound unto

................. [Name of Procuring Entity](hereinafter called “the Procuring  Entity”) in the sum of
..................... (Currency and guarantee amount) for which payment well and truly to be made to the said
Procuring Entity, the Guarantor binds itself, its successors andassigns,jointly and severally, firmly by these
presents.

Sealed with the Common Seal of the said Guarantor this ___day of 20 __

3. NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION is such that if the Applicant:

a) has withdrawn its Tender during the period of Tender validity set forth in the Principal's Letter
of Tender (“the Tender Validity Period”), or any extension thereto provided by the Principal; or

b) having been notified of the acceptance of its Tender by the Procuring Entity during the Tender
Validity Period or any extension thereto provided by the Principal; (i) failed to execute the
Contract agreement; or (ii) has failed to furnish the Performance Security, in accordance with the
Instructions to tenderers (“ITT”) of the Procuring Entity's Tendering document.

then the guarantee undertakes to immediately pay to the Procuring Entity up to the above amount upon
receipt of the Procuring Entity's first written demand, without the Procuring Entity having to
substantiate its demand, provided that in its demand the Procuring Entity shall state that the demand
arises from the occurrence of any of the above events, specifying which event(s) has occurred.

4. This guarantee will expire: (a) if the Applicant is the successful Tenderer, upon our receipt of copies
of the contract agreement signed by the Applicant and the Performance Security and, or (b) if the
Applicant is not the successful Tenderer, upon the earlier of (i) our receipt of a copy of the
Beneficiary's notification to the Applicant of the results of the Tendering process; or (ii)twenty-eight
days after the end of the Tender Validity Period.

5. Consequently, any demand for payment under this guarantee must be received by us at the office
indicated above on or before that date.

[Date | [Signature of the Guarantor]

[Witness] [Seal]

Note: All italicized text is for use in preparing this form and shall be deleted from the final product.









FORMOFTENDER-SECURINGDECLARATION

[The Bidder shall complete this Form in accordance with the instructions indicated]

Date:..ccoveeiieieee [Insertdate(asday,monthandyear)ofTenderSubmission]
Tender NO.:u.ooieieieeeeecee e [Insert number of tendering process]
TO et [InsertcompletenameofPurchaser]|

I/We,theundersigned,declarethat:
1. I/Weunderstandthat,accordingtoyourconditions,bidsmustbesupportedbyaTender-SecuringDeclaration.

2. I/Weacceptthatl/wewillautomaticallybesuspendedfrombeingeligiblefortenderinginanycontractwiththe
Purchaserfortheperiodoftimeof[insertnumberofmonthsoryears]startingon[insertdate],ifweareinbreachof
ourobligation(s)underthebidconditions,becausewe—(a)havewithdrawnourtenderduringtheperiodoftender
validityspecifiedbyusintheTenderingDataSheet;or(b)havingbeennotifiedoftheacceptanceofourBidbythe
Purchaserduringtheperiodofbidvalidity,(i)failorrefusetoexecutetheContract,ifrequired,or(ii)failorrefuse
tofurnishthePerformanceSecurity,inaccordancewiththeinstructionstotenders.

3. I/'WeunderstandthatthisTenderSecuringDeclarationshallexpireifwearenotthesuccessful Tenderer(s),upontheearli
erof:

a) ourreceiptofacopyofyournotificationofthenameofthesuccessful Tenderer;or
b) thirtydaysaftertheexpirationofourTender.

4. I/Weunderstandthatiflam/weare/inaJointVenture,theTenderSecuringDeclarationmustbeinthenameofthe

JointVenturethatsubmitsthebid,andtheJointVenturehasnotbeenlegallyconstitutedatthetimeofbidding,the
TenderSecuringDeclarationshallbeinthenamesofallfuturepartnersasnamedintheletterofintent.

Dulyauthorizedtosignthebidforandonbehalfof:/insertcompletenameofTenderer]|

Datedon...................... dayof...........ooiiinin. [Insertdateofsigning|

Seal or stamp






Appendix toTender

Schedule of Currency requirements

SummaryofcurrenciesoftheTenderfor [insertnameofSectionofthe Works|

Name of currency Amounts payable

Local currency:

Foreign currency #1:

Foreign currency #2:

Foreign currency #3:

Provisional sums expressed in local currency [To be entered by the Procuring Entity]

5. TECHNICALPROPOSAL

The tender shall complete these sections as a Technical proposal to indicate how he/she intends to proceed with the
works. The Procuring entity will review these Proposals and determine the extent to which they meet the required
standards to complete the works.

5.1 SiteOrganization
[Insert Site Organization information]

5.2 MethodStatement
[Insert Method Statement]

5.3 MobilizationSchedule
[Insert Mobilization Schedule]

5.4 ConstructionSchedule
[Insert Construction Schedule]



SUMMERY OR EVALUATION REQUIREMENTS

1. Preliminary examination for Determination of Responsiveness

No. Criteria YES/NO|
Copy of certificate of incorporation/Registration

| Copy of a valid tax compliance certificate

3. Copy of valid NCA registration certificate and practicing licence, Road works category 7and above

4. IA copy of CR12 for limited company and for Sole proprietor & Partnership companies to provide
copies of directors 1.D)

5. Must attatchacopy of bid bond of 600,000 from a financial institution Regulated by Central Bank
of Kenya.

6. Duly filled, signed and stamped form of tender prepared on supplier’s letterhead clearly showing
the Tenderer's complete name and business address

7. A valid Single business permit from the relevant County Government for 2022

8. Dully filled, signed and stamped tender securing declaration form

9. Dully filled, signed and stamped Confidential Business Questionnaire

10. Dully filled, signed and stamped Certificate of Independent Tender Determination Form

11. Dully filled, signed and stamped Self Declaration Form SD2

12. Dully filled, signed and stamped Declaration and Commitment to the code of ethics Form

13. \Written declaration letter signed and stamped by an
attorney/commissioner for oaths that the firm/person/tenderer is not debarred from participating in
procurement proceedings

14. Written declaration letter signed and stamped by an attorney/commissioner for oaths that the
firm/person/tenderer is not guilty of violation of fair employment laws and practices

15. 'Written Power of Attorney for the person(s) duly authorized to bind the tenderer certified by
commissioner of oaths.

16. Tender document MUST be sequentially Paginated/serialized/ Numbered on each page

including all the attachments.

Bidders who do not meet any of the above mandatory criteria shall be declared Non-responsive and shall

not proceed to the technical evaluation stage



1. TECHNICAL EVALUATION REQUIREMENTS

Item
No.

creteria

Relevant Form Filled/Signed and/or Attachments

Points

Max.
points

FINANCIAL
CAPABILITY

Financial Resources
Average Annual
Construction Turnover

-Form Fin 3.1: Financial Situation and Performance

-Form Fin 3.3: Financial Resources

1)-The tenderer shall demonstrate that it has access

to, or has available, liquid assets, unencumbered real

assets, lines of credit, and other financial means

(independent of any contractual advance payment)

sufficient to meet the construction cash flow

requirements estimated as Kenya Shillings
3,000,000.00equivalent for the subject contract(s)
net of the Tenderer's other commitments.

ii)-Financial Statement for the last 3 years Audited
Financial Statements and Certified by auditor(s)
approved by Institute of Public Accountants of
Kenya (ICPAK).

iii)-bank statement for the last 12 months certified
by the issuing bank.

Note:The financial statements submitted must be
acceptable to the Procuring Entity and must
demonstrate the current soundness of the Tenderer's
financial position and indicate its prospective long-
term profitability and that it has adequate sources of
finance to meet the cash flow requirements on
works currently in progress and for future contract
commitments.

Average Annual
Construction Turnover

-Form Fin 3.2: Average Annual Construction
Turnover

Minimum average annual construction turnover of
Kenya Shillings 5,000,000.00, or equivalent
calculated as total certified payments received for
contracts in progress and/or completed within the
last 3 years, divided by Jyears

21

EXPERIENCE

General Construction
Experience in the last 3
years upto a max. of 3
projects

-Form EXP- 4.1: General Construction Experience

a) Experience under construction contracts in
the role of prime contractor, JV member,
sub-contractor, or management contractor
for at least 3 projects in the last 3 years,
starting 1* January 2019. (As indicated in
Form EXP 4.1 above)

If project is on-going it must be at least
70% complete. Bidder to attach copies of
interim payment certificates

- Supported by Copies of award

17




Letters/LSO/Signed Contract agreements1 point
each

- Supported by Copies of Completion
Certificates/site taking over certificate/interim
payment certificates- 2 points each

Specific Construction &
Contract Management
Experience

Form EXP 4.2(a)

Contract Management
Experience in Projects of
similar nature and
magnitude in the last 3
years upto a max. of 3
projects

A minimum number of 3 similar contracts each
with minimum value of kshs. 20million or
equivalent specified in the above form EXP 4.2(a)
that have been satisfactorily and substantially
completed as a prime contractor, joint venture
member, management contractor or sub-contractor
between 1st January 2079 and tender submission
deadline.

Supported byCopies of award Letters/LSO/ signed
contract agreement Forms:1 point each

Supported by Copies of Completion Certificates/site
taking over certificate/ interim payment certificates-
3 points each

EXPERIENCE AND
QUALIFICATION OF
KEY PERSONNEL

(Attach Form PE-2 for
each personnel)

-Form PER-2: Resume and Declaration -
Contractor’s Representative and Key Personnel

Professional qualifications
and experience of the
Team leader (Attach
certified Copies of
certificates and detail CV
for experience)

a)Project Manager
Minimum qualifications and technical
experience
- Bachelor’s degree in Bsc Civil
Engineering, Electrical, Quantity
surveying or equivalent

- Registered Professional with the
respective registration bodies Engineers
Board of Kenya (EBK) with a valid
practicing license

-General Experience —7 years.

-Specific experience on Road Construction and/or
Civil works — 5 years.

-Relevant completed assignment of the same
magnitude (Attach CV indicating the assignment
undertaken, in the last five years, organization and
the contact person) — 1 point s for every relevant
assignment up to a max.3 assignments

16




FORM PER 1: Contractor' Representative and
and other key Personnel

b)Site Agent
Minimum qualifications and technical experience

Bces Degree/Higher Diploma in Construction or
equivalent.

-Specific experience onRoadConstruction works
— 5 years.

Relevant completed assignment of the same
magnitude in the last 5 years (Attach CV indicating
the assignment undertaken, organization and the
contact person) — 1 points for every relevant
assignment up to a max.3 assignments

c)Surveyor

Minimum qualifications and technical experience
Diploma / Degree in Land Surveying / Geospatial
Engineering or equivalent

Experience -5 years

Relevant completed assignment of he same
magnitude in the last five years (Attach CV
indicating the assignment undertaken, organization
and the contact person) — 1 point for every relevant
assignment up to a max. 2 projects

d)Foreman
Minimum qualifications and technical experience
Certificate- Road/General Construction,

Experience — 5 years

Relevant completed assignment in the last five
years (Attach CV indicating the assignment
undertaken, organization and the contact person)
— 1 point for every relevant assignment up to a
max. 2 projects

CONTRACTOR’S
EQUIPMENTS

-If owned, provide proof of
ownership e.g copies of
Logbooks.

-If leased or hired provide
Lease Agreement indicating
that the lessor shall avail the
equipment upon award of
the tender and submit a
copy of a written agreement
to lease between lessee and
lessor indicating list of

Form EQU: Equipment

Compaction Equipment
1. 2 Rollers
2. 2 Compactors

3. 2 water boosers

Earth Moving Equipment
1. Excavators

2. Graders

3. Backhoe

Transportation Vehicles

19




equipment and their 1. Lorries
corresponding copies of log | 2. Tippers
books or proof of ownership | 3. Pick ups

by lessor; and comfirmation | Other Equipments 3
that the equipment listed 1. Concrete mixers
shall be available on site 2.Concrete poker vibrators
when required 3.Welding machine
CURRENT CONTRACT . ) 1 5
COMMITMENTS -Form Fin 3.4: Current Contract Commitments /
Works in Progress
Details of construction -4 projects and above ongoing 1

works underway or

‘contractually committed 3projects on going D)
i.e. Schedules of on-going ; :
projects each with value 5 -2projects on-going 3
million. 0-1projects on-going 4
LITIGATION HISTORY | -Form CON-2: Litigation history and Pending 1 3
Litigation
No consistent history of court/arbitral award 1
decisions against the tenderer since 1* January 2019
Non-performance of a contract did not occur as a 1
result of contractor default since 1st January 2019.
TECHNICAL Site Organization: 1 4
PROPOSAL Insert Site Organization information
- Method Statement: Insert Method Statement 1
-Mobilization Schedule: Insert Mobilization 1
Schedule
Construction Schedule: 1

Insert Construction Schedule

TOTAL MARKS 85

Bidders who meet the passmark of 50 out of 85 shall proceed to financial evaluation stage

1. Financial Evaluation

Arithmetic calculations shall be checked, any calculation, addition and multiplication errors shall lead
to automatic disqualition. Bidder with the overall lowest price in the Form of Tender shall be declared
as the lowest evaluated bidder and awarded the contract.

2 Post qualification

The Evaluation Committee shall conduct due diligence on the overall lowest evaluated bidder, all the
information and documents submitted by the tenderers shall be subjected to scrutiny to confirm their
authenticity.



PART 2 - WORKS' REQUIREMENTS






SECTION V - BILLS OF QUANTITIES

SCOPEOFWORKS

This will be issued as instruction.

NotesforPreparingaBillsofQuantities

These Notes for Preparing Bills of Quantities are intended only as information for the Procuring Entity or the
person drafting the tendering documents. They should not be included in the final documents.

1.

1.1
(a)
(b)

Objectives
TheobjectivesoftheBillsofQuantitiesare:

to provide sufficient information on the quantities of Works to be performed to enable tenders to be prepared
efficientlyandaccurately;and
whenacontracthasbeenenteredinto,toprovideapricedBillsofQuantitiesforuseintheperiodicvaluationof Worksexe
cuted.

1.2. In order to attain these objectives, Works should be itemized in the Bills of Quantities in sufficient detail to

distinguishbetweenthedifferentclassesof Works,orbetween Worksofthesamenaturecarriedoutindifferent
locationsorinothercircumstanceswhichmaygiverisetodifferentconsiderationsofcost.Consistentwiththese
requirements,thelayoutandcontentoftheBillsofQuantitiesshouldbeassimpleandbriefaspossible.

Content
The Bills of Quantities should be divided generally into the following sections:

a)  Preamble;

b)  Workltems(groupedintoparts);
c¢)  Daywork Schedule;and

d)  Summary.

Preamble

ThePreambleshouldindicatetheinclusivenessoftheunitprices,andshouldstatethemethodsofmeasurement
thathavebeenadoptedinthepreparationoftheBillsofQuantitiesandthataretobeusedforthemeasurementof
anypartoftheWorks.

Rock

Where excavation, boring, or drilling is included in the Works, a comprehensive definition of rock (always a
contentious topic in contract administration), should be provided in the Technical Specification and this
definition should be used for the purposes of measurement and payment.

WorkItems

TheitemsintheBillofQuantitiesshouldbegroupedintosectionstodistinguishbetweenthosepartsofthe Works
thatbynature,location,access,timing,oranyotherspecialcharacteristicsmaygiverisetodifferentmethodsof
construction, phasing of the Works, or considerations of cost.General items common to all parts of the Works
maybegroupedasaseparatesectionintheBillsofQuantities. WhenafamilyofPrice AdjustmentFormulaeare
used,theyshouldrelatetoappropriatesectionsintheBillsofQuantities.

Quantities
Quantities should be computed net from the Drawings, unless directed otherwise in the Contract, and no

allowance should be made for bulking, shrinkage, or waste. Quantities should be rounded up or down where
appropriate and spurious accuracy should be avoided.






7.

10.

101

102

11.

12

Units ofMeasurement

Thefollowingunitsofmeasurementandabbreviationsarerecommendedforuse(unlessothernationalunitsare
mandatoryinthecountryoftheProcuringEntity).

Unit Abbreviation Unit Abbreviation
cubic meter m’or cu m millimeter mm

hectare ha month mon

hour h number nr

kilogram kg square meter m’orsq m
lump sum sum square millimeter mm’or sq mm
meter m week wk

metric ton t

(1,000 kg)

GroundandExcavationLevels

The commencing surface should be identified in the description of each item for work involving excavation,
boring, or driving, for which the commencing surface is not also the original surface. The excavated surface
shouldbeidentifiedinthedescriptionofeachitemforworkinvolvingexcavationforwhichtheexcavatedsurface is not
also the final surface. The depths of work should be measured from the commencing surface to the
excavatedsurface,asdefined.

DayworkSchedule

ADayworkScheduleshouldbeincludediftheprobabilityofunforeseenwork,outsidetheitemsincludedinthe
BillsofQuantities,isrelativelyhigh. TofacilitatecheckingbytheProcuringEntityoftherealismofratesquoted
bytheTenderers,theDayworkScheduleshouldnormallycomprise:

a) a listofthevariousclassesoflabor,materials,andContractor'sEquipmentforwhichbasicDayworkrates ~ or
prices are to be inserted by the Tenderer, together with a statement of the conditions under which the
ContractorwillbepaidforworkexecutedonaDayworkbasis;and

b)  apercentagetobeenteredbytheTendereragainsteachbasicDayworkSubtotalamountforlabor,materials,
andPlantrepresentingtheContractor'sprofit,overheads,supervision,andothercharges.

ProvisionalQuantitiesandSums

Provision for quantity contingencies in any particular item or class of work with a high expectation of quantity
overrun should be made by entering specific “Provisional Quantities” or “Provisional Items” in the Bills of
Quantities,andnotbyincreasingthequantitiesforthatitemorclassofworkbeyondthoseoftheworknormally
expectedtoberequired. Totheextentnotcoveredabove,ageneralprovisionforphysicalcontingencies(quantity
overruns)shouldbemadebyincludinga‘“‘ProvisionalSum”intheSummaryoftheBillsofQuantities.Similarly,
acontingencyallowanceforpossiblepriceincreasesshouldbeprovidedasa“ProvisionalSum”intheSummary of the
Bills of Quantities. The inclusion of such Provisional Sums often facilitates budgetary approval by
avoidingtheneedtorequestperiodicsupplementaryapprovalsasthefutureneedarises.

The estimated cost of specialized work to be carried out, or of special goods to be supplied, by a Nominated
Subcontractor should be specified in the relevant part of the Bills of Quantities as a particular Provisional Sum
with an appropriate brief description. A separate tendering procedure is normally carried out by the Procuring
Entity to select the specialists, who are then nominated as subcontractors to the main or prime contractor. To
provideanelementofcompetitionamongthemainTenderers(orprimecontractors)inrespectofanyfacilities,
amenities, attendance, etc., to be provided by the successful Tenderer as prime contractor for the use and
convenienceofthespecialistornominatedsubcontractor,eachrelatedProvisionalSumshouldbefollowingbyan item
in the Bills of Quantities inviting a percentage (to be quoted by the main Tenderer) payable on the actual
expenditurefromtheProvisionalSum.

Summary
The Summary should contain a tabulation of the separate parts of the Bills of Quantities carried forward, with
provisionalsumsforDaywork,forphysical(quantity)contingencies,andforpricecontingencies(upwardprice

adjustment)whereapplicable.

SampleBillsofQuantities



A. Preamble

1. The Bills of Quantities shall be read in conjunction with the Instructions to Tenderers, General and Particular
ConditionsofContract, TechnicalSpecifications,andDrawings.

2. ThequantitiesgivenintheBillsofQuantitiesareestimatedandprovisional,andaregiventoprovideacommon basis for
tendering. The basis of payment will be the actual quantities of work ordered and carried out, as measured by
the Contractor and verified by the Engineer and valued at the rates and prices tender in the priced Bills of
Quantities, where applicable, and otherwise at such rates and prices as the Engineer may fix within the
termsoftheContract.

3. TheratesandpricestenderinthepricedBillsofQuantitiesshall ,exceptinsofarasitisotherwiseprovidedunder the
Contract, include all Constructional Plant, labor, supervision, materials, erection, maintenance, insurance,
profit, taxes, and duties, together with all general risks, liabilities, and obligations set out or implied in the
Contract.

4. ArateorpriceshallbeenteredagainsteachiteminthepricedBillsofQuantities,whetherquantitiesarestatedor
not.ThecostofltemsagainstwhichtheContractorhasfailedtoenterarateorpriceshallbedeemedtobecovered
byotherratesandpricesenteredintheBillsofQuantities.

5. The whole cost of complying with the provisions of the Contract shall be included in the Items provided in the
pricedBillsofQuantities,andwherenoltemsareprovided,thecostshallbedeemedtobedistributedamongthe
ratesandpricesenteredfortherelatedItemsof Work.

6. General directions and descriptions of work and materials are not necessarily repeated nor summarized in the
Bills of Quantities. References to the relevant sections of the Contract documentation shall be made before
enteringpricesagainsteachiteminthepricedBillsofQuantities.

7. ProvisionalSumsincludedandsodesignatedintheBillsofQuantitiesshallbeexpendedinwholeorinpartatthe
direction and discretion of the Engineer in accordance with Sub-Clause 13.5 and Clause 13.6 of the General
Conditions.

8  The method of measurement of completed work for payment shall be in accordance with [insert the name of a
standardreferenceguide,orfulldetailsofthemethodstobeused]°.

B. WorkItems

1. The Bills of Quantities usually contains the following part Bills, which have been grouped
accordingtothenatureortimingofthework:

Bill No. 1: General Items;

Bill No. 2: Earthworks;

Bill No. 3: Culverts and Bridges;
Bill No. 4: etc., as required;
Daywork Schedule; and
Summary Bills of Quantities.

*ThemethodofmeasurementshouldbespelledoutpreciselyinthePreambletotheBillsofQuantities,describingforexampletheallowances(ifany)fortimberinginexcavation,etc
.Manynationalstandardreferenceguideshavebeenpreparedonthesubject,andonesuchguideistheStandardMethodofMeasurementoftheU.K. InstitutionofCivilEngineers.



1. TenderersshallpricetheBillsofQuantitiesinlocalcurrencyonly

BILLS OF QUANTITIES

OYUGIS SLOTA- OBISA -UHURU ROAD

Bill No. 1: General Administrative Items/Preliminary

Item no.  Description Unit Quantity Rate Amount (Kshs.)
01-80- Provide and erect standard publicity signs No 2.00
016 as directed by the Engineer ] ]
Total for Bill No. 1
(Carried forward to Summary, p.
BILL NO. 2: Earth Works
Item no. Description Unit Quantity Rate Amount (Kshs.)

Excavation in Soft Material

02-50- 004 | to formation level M 3,096

Total for Bill No. 2
(carried forward to
Summary)







BILL NO 3: CULVERT AND DRAINAGE WORKS

Item no. Description Unit Quantity Rate Amount
(Kshs.)
Provide , lay and join 600mm inner dia
08-60-033 | concrete pipes including blinding, wing | LM 21
walls and surround
08-60-034 | Provide , lay and join 900mm inner dia
concrete pipes including blinding, wing | LM 14
walls and surround
08-50-001 | Box Culvert (2X2.5X5) NO. 1
08-80-015 | Rock fill CM
Stone pitching SM
Total for Bill No. 3
(Carried forward to Summary, )
BILL NO. 4: GRADING AND GRAVELLING WORKS
Item no. Description Unit Quantity Rate Amount
(Kshs.)
Heavy grading including side
ditches, back slopes, in slopes
10-50- 003 |and mitre drains without | SM 25,800
watering or compaction as
instructed by the engineer
Provide gravel wearing course-
excavation,freehaul,spread, water
10-60-001 |and  compact gravel to|CM 2,090

specifications at sections
instructed by the engineer

Total for Bill No. 4
(Carried forward to Summary, p.




Summary of Specified Provisional Sums in the Bills of Quantities

Bill no. Item no. Description RATE AMOUNT(Kshs.)
1 Allow a PC sum for material testing as PC 50,000.00
01-80-010 | directed by engineer
01 — 80 - | Allow a PC sum for Project Managementfee PC 150,000.00
012 as directed by engineer
Allow a PC sum for environmental PC 100,000.00

management and conservation as shall
be directed by the Engineer

Total for Specified Provisional Sums
(Carried forward to Grand Summary

Bills of Quantities
Road
Code Al Section Name

CONSTRUCTION OF CULVERT

OVERHEAD/PRELIMINARIES

Road

Length

Bill of Quantities Page: 1
Summary Project:

Item No. Description Amount (KShs)
GENERAL: OFFICE ADMINISTRATION AND 1,001,900.00

Al—

SITE CLEARANCE

5| EARTHWORKS

7| EXCAVATION AND FILING FOR STRUCTURE

8| CULVERT AND DRAINAGE WORKS

9| PASSAGE OF TRAFFIC

GRADING AND GRAVELLING WORKS
10

CONCRETE WORKS (Major structure)
15

16| BITUMINOUS MIXES

20| ROAD FURNITURE

Subtotall

VAT@16%

CARRIED TO PAGE ON THE FORM OF
TENDER




CONSTRUCTION OF A BOX CULVERT
Bill of Quantities

Page: 1

Bill No.1

General office administration and overheads/preliminaries

Project:

Item No.

Description

Units

Quantity

Unit Bid
Rate(Ksh)

Amount KSh

01-80-010

Provide and erect
publicity signs as

directed by the
Engineer

No.

2.00

20,000

20,000.00

01-80-011

Allow a prime cost of
sum for material
testing as directed by
the Engineer

PC SUM

150,000.00

150,000.00

01-80-012

Include percentage of
PC sum in item 01-80-
010 for contractors
overhead and profit

%

01-80-013

Allow a prime cost

for attendance to the
Engineer's supervisory
staff

including overtime

PC SUM

500,000.00

1.00

500,000.00

01-80-014

Include percentage of
PC sum in item 01-80-
030 for contractors
overhead and profit

%

01-80-017

Survey works

PC SUM

300,000

1.0

300,000

01-80-018

Extra over 0l-| %

50-017 for
profits and
overheads

TOTAL CARRIED FORWARD TO SUMMARY PAGE




SITE CLEARANCE

ITEM DESCRIPTION | UNIT QUANTITY RATE AMOUNT
04-50-001 Heavy Bush | M2 500

Clearing
04-50-002 Excavate remove | ITEM 100,000.00 1.00 100,000.00

& disposal of
any structure




Road Code

Section
Name

CONSTRUCTION OF A BOX CULVERT

Road
Length
Bill of Quantities Page: 1
Bill No.5 EARTHWORKS Project:
Unit Bid
Unit
Item No. | Description S Quantity [ Rate(Ksh) | Amount KSh
Fill in soft material,
watering and
05-50-006 | Compaction. With M3 1.350
subgrade having CBR ’
value more than 15
Fill in hard material,
- - 1 3
05-50-007 | watering .and M 1034
Compaction.
05-50-008 | Cut to spoil in Soft M3 530

TOTAL CARRIED FORWARD TO SUMMARY




CONSTRUCTION OF BOX CULVERT

Road
Length
Bill of Quantities Page: 1
Bill No.7 EXCAVATION AND FILLING FOR STRUCTURES Project:
Unit Bid
Item No. [ Description Units Quantity | Rate(Ksh) [ Amount KSh
07-50-001 | g cavate for structures in soft M 367
materials
07-50-002 | B, cxfill for structures in M 450
granular material
07-50-003 | Allow for River Training item 200,000.00
Provide and place gabion
boxes and mattresses as
specified or as directed by the
07-60-002 | Engineer M2 150
Provide and place rock fill to
07-60-003 | gabions and mattresses M3 210
07-7 Fill in soft material |
Allow for grouting of the
07-60-004 | rock fill where necessary M2 154

TOTAL CARRIED FORWARD TO SUMMARY




Road Section
Code Name
CONSTRUCTION OF BOX CULVERT
Road
Length
Bill of Quantities Page: 1
Bill No.9 PASSAGE OF TRAFFIC Project:
Unit Bid
Item No. [ Description Units Quantity | Rate(Ksh) Amount KSh
Construct, gravel,
water, compact and
maintain deviation
roads in maximum
lengths of 2km. Allow
for minimum width of
4.5m , thickness of
gravel 150mm with
09-60-002 | Minimum CBR 20. KM 0.5 [700000

TOTAL CARRIED FORWARD TO SUMMARY




Road
Code

Section
Name

CONSTRUCTION OF BOX CULVERT

Road
Length
Bill of Quantities Page: 1
CONCRETE WORKS (MAJOR STRUCTURES)
Bill No.17 Project:
Unit Bid
Item No. | Description Units Quantity [ Rate(Ksh) [Amount KSh
Provide place and
compact concrete class
17-60-001 15/20 for blinding M3 11.00
Provide & place concrete
class 25/20 For toe end
17-60-002 | structure M3 97.00
Vertical framework class '
17-60-003 | F2 finish MZ 400.00
Horizontal framework )
17-60-004 | class F2 finish M 410.00
Provide, cut bend and fix
into position high yield
reinforcement bar of any
diameter to BS 4461 as
directed and as shown on
17-60-005 [ the drawing TON 8.5.00

TOTAL CARRIED FORWARD TO SUMMARY



Road
Code

Section
Name

CONSTRUCTION OF BOX CULVERT

Road
Length
Bill of Quantities Page: 1
Bill No.20 ROAD FURNITURE REPAIR AND MAINTENANCE Project:
Unit Bid
Item No. Description Units Quantity [ Rate(Ksh) [Amount KSh
20-50-010 | Guardrail Installation M 20.00
20-50-011 | poandirail rail Installation | M 40.00
20-70-005 | Provide and erect
warning signs NO. 2.00
Provide reflective
delineators (cat eyes)
20-70-025 | on the guardrails as
directed by the
Engineer NO. 6.00
TOTAL CARRIED FORWARD TO SUMMARY
Bill Of Quantities Page; 7
GRADING AND GRAVELLING
Bill No.10 | WORKS Project:
Unit Bid Amount
Item No. Description Units Quantity | Rate(Ksh) KSh
Provide gravel wearing course-
excavation, free haul, spread, water and
10-60-001 | compact gravel to specifications M3 1400.00
10-60-002 | Grading without watering or compaction |M2 2,400.00




Total Carried Forward to
Summary:

Grand Summary
General Summary Page Amount
Bill No. 1: Genera items
Bill No. 2: Site clearance
Bill No. 3: Culvert and Drainage works
Bill No. 4: Grading and Gravelling Works
Subtotal of Bills (A)
ADD Specified Provisional Sums in their subtotal of bills" (B)
Total of Bills Plus Provisional Sums (A + B )’ (©)
ADD 16% VAT (D)
Tender Price forOyugisSlota-Obisa-Uhuru Road (E)

JNC KONA MBAYA- OPIJA SDA- JNC KUOYO ROAD

Bill No. 1: General Administrative Items/Preliminary

Item no.  Description Unit Quantity  Rate Amount (Kshs.)
01-80- Provide and erect standard publicity signs No 2.00
016 as directed by the Engineer ) )

Total for Bill No. 1
(Carried forward to Summary, p.




BILL NO. 2: Earth Works

Item no. Description Unit Quantity Rate Amount
(Kshs.)
Excavation in Soft Material
02-50- 004 | to formation level M 10,800

Total for Bill No. 2
(carried forward to
Summary)







BILL NO 3: CULVERT AND DRAINAGE WORKS

Item no. Description Unit Quantity Rate Amount
(Kshs.)
Provide , lay and join 600mm inner dia
08-60-033 | concrete pipes including blinding, wing | LM 63
walls and surround
08-60-034 | Provide , lay and join 900mm inner dia
concrete pipes including blinding, wing | LM
walls and surround
08-50-001 | Clean the existing culvert LM
08-80-015 | Drift Repair CM
Total for Bill No. 3
(Carried forward to Summary, )
BILL NO. 4: GRADING AND GRAVELLING WORKS
Item no. Description Unit Quantity Rate Amount
(Kshs.)
Heavy grading including side
ditches, back slopes, in slopes
10-50- 003 |and mitre drains without | SM 24,000

watering or compaction as
instructed by the engineer

Provide gravel wearing course-
excavation,freehaul,spread, water
10-60-001 and  compact  gravel to|CM
specifications at sections
instructed by the engineer

Total for Bill No. 4
(Carried forward to Summary, p.




Summary of Specified Provisional Sums in the Bills of Quantities

Bill no. Item no. | Description RATE AMOUNT(Kshs.)
1 01-80- Allow a PC sum for material testing as PC 50,000.00
010 directed by engineer
01 —80- | Allow a PC sum for Project PC 100,000.00
012 Managementfeeas directed by engineer
Allow a PC sum for environmental PC 100,000.00
management and conservation as shall
be directed by the Engineer
Total for Specified Provisional Sums
(Carried forward to Grand Summary
Grand Summary
General Summary Page Amount
Bill No. 1: Genera items
Bill No. 2: Site clearance
Bill No. 3: Culvert and Drainage works
Bill No. 4: Grading and Gravelling Works
Subtotal of Bills (A)
ADD Specified Provisional Sums in their subtotal of bills" (B)
Total of Bills Plus Provisional Sums (A + B )i ©
ADD 16% VAT (D)
Tender Price forJnc Kona Mbaya-Opija SDA-JncKuoyoroad (E)

JNC GOD KWACH- OBAMA -ONJINYO ROAD

Bill No. 1: General Administrative Items/Preliminary

Item no.  Description Unit Quantity  Rate Amount (Kshs.)
01-80- Provide and erect standard publicity signs No 2.00
016 as directed by the Engineer ) '

Total for Bill No. 1
(Carried forward to Summary, p.




BILL NO. 2: Earth Works

Item no. Description Unit Quantity Rate Amount (Kshs.)
Excavation in Soft Material M
02-50- 004 | to formation level

Total for Bill No. 2
(carried forward to
Summary)







BILL NO 3: CULVERT AND DRAINAGE WORKS

Item no. Description Unit Quantity Rate Amount
(Kshs.)
Provide , lay and join 600mm inner dia
08-60-033 | concrete pipes including blinding, wing | LM 28
walls and surround
08-60-034 | Provide , lay and join 900mm inner dia
concrete pipes including blinding, wing | LM
walls and surround
08-50-001 | Clean the existing culvert LM
08-80-015 | Drift Repair CM
Total for Bill No. 3
(Carried forward to Summary, )
BILL NO. 4: GRADING AND GRAVELLING WORKS
Item no. Description Unit Quantity Rate Amount
(Kshs.)
Heavy grading including side
ditches, back slopes, in slopes
10-50- 003 |and mitre drains without | SM 26,400
watering or compaction as
instructed by the engineer
Provide gravel wearing course-
excavation,freehaul,spread, water
10-60-001 |and  compact gravel to|CM 2,495

specifications at sections
instructed by the engineer

Total for Bill No. 4
(Carried forward to Summary, p.




Summary of Specified Provisional Sums in the Bills of Quantities

Bill no. Item no. | Description RATE AMOUNT(Kshs.)
1 01-80- Allow a PC sum for material testing as PC 50,000.00
010 directed by engineer
01 —80- | Allow a PC sum for Project PC 100,000.00
012 Managementfeeas directed by engineer
Allow a PC sum for environmental PC 100,000.00
management and conservation as shall
be directed by the Engineer
Total for Specified Provisional Sums
(Carried forward to Grand Summary
Grand Summary
General Summary Page Amount
Bill No. 1: Genera items
Bill No. 2: Site clearance
Bill No. 3: Culvert and Drainage works
Bill No. 4: Grading and Gravelling Works
Subtotal of Bills (A)
ADD Specified Provisional Sums in their subtotal of bills" (B)
Total of Bills Plus Provisional Sums (A + B )i ©
ADD 16% VAT (D)
Tender Price forJncGodKwach- Obama-Onjinyo road (E)

AYORO - KOGWANG -NGULU -SIGOGI- MIDLAND HEALTH CENTRE ROAD

Bill No. 1: General Administrative Items/Preliminary

Item no.  Description Unit Quantity  Rate Amount (Kshs.)
01-80- Provide and erect standard publicity signs No 2.00
016 as directed by the Engineer ) )

Total for Bill No. 1
(Carried forward to Summary, p.




BILL NO. 2: Earth Works

Item no. Description Unit Quantity Rate Amount (Kshs.)
Excavation in Soft Material
. CM 7,488
02-50- 004 | to formation level

Total for Bill No. 2
(carried forward to
Summary)







BILL NO 3: CULVERT AND DRAINAGE WORKS

Item no. Description Unit Quantity Rate Amount
(Kshs.)
Provide , lay and join 600mm inner dia
08-60-033 | concrete pipes including blinding, wing | LM 28
walls and surround
08-60-034 | Provide , lay and join 900mm inner dia
concrete pipes including blinding, wing | LM 14
walls and surround
08-50-001 | Clean the existing culvert LM
08-80-015 | Drift Repair CM
Total for Bill No. 3
(Carried forward to Summary, )
BILL NO. 4: GRADING AND GRAVELLING WORKS
Item no. Description Unit Quantity Rate Amount
(Kshs.)
Heavy grading including side
ditches, back slopes, in slopes
10-50- 003 |and mitre drains without | SM 31,200.
watering or compaction as
instructed by the engineer
Provide gravel wearing course-
excavation,freehaul,spread, water
10-60-001 |and  compact gravel to|CM 3,791

specifications at sections
instructed by the engineer

Total for Bill No. 4
(Carried forward to Summary, p.




Summary of Specified Provisional Sums in the Bills of Quantities

Bill no. Item no. Description RATE AMOUNT(Kshs.)
1 Allow a PC sum for material testing as PC 50,000.00
01-80-010 | directed by engineer
01 — 80 - | Allow a PC sum for Project Managementfee PC 150,000.00
012 as directed by engineer
Allow a PC sum for environmental PC 100,000.00
management and conservation as shall
be directed by the Engineer
Total for Specified Provisional Sums
(Carried forward to Grand Summary
Grand Summary
General Summary Page Amount
Bill No. 1: Genera items
Bill No. 2: Site clearance
Bill No. 3: Culvert and Drainage works
Bill No. 4: Grading and Gravelling Works
Subtotal of Bills (A)
ADD Specified Provisional Sums in their subtotal of bills" B)
Total of Bills Plus Provisional Sums (A + B )’ (C)
ADD 16% VAT D)
Tender Price for Routine maintenance of various roads in Homabay (E)

county kasipul sub county




GRAND SUMMMARY AMOUNT

JNC GOD KWACH - 0BAMA — ONJINYO ROAD

JNC KONA MBAYA - OPIJA SDA —JNC KUOYO ROAD

OYUGIS - SLOTA — SAKA — OBISA — UHURU ROAD

AYORO - KOGWANG - NGULU - SIGOGI ROAD

TOTAL(GRAND TOTAL TO BE CARRIEED TO FORM

OF TENDER)

Tender Sum in Words:

CONTRACTOR ITNE
NAME....citiiiiiiiiiiiiriiiiiineieetmmnensecacaees NAME...cctiiuiiuineiiiieiiieiecerereiecaciennenecncnns
SIGNATURE.....ccccoitiiiiiiiiiiiiiiiieciacinciacanes SIGNATURE.....ccuveeiiiiiiiiiiiiineiieiecierienecnnn
ADDRESS....cictiiiiiiiiiiiiiiiiiiiiiiiiiineieenenes ADDRESS....ciiiiiiiiiiiiiiiiiiiiiiriiiiiieiiieeenaenn
DATE & STAMP....cccvviiiiiiiiiiiiiiiiiciicennnnees - N s

67



SECTIONVI-SPECIFICATIONS

TECHNICAL SPECIFICATIONS FOR WORKS/SERICES

(a) A preliminary description of the proposed works/services and work method and schedule, including drawings
and charts, as necessary, containing all required information by which the proposed works may be evaluated (e.g.
technical characteristics, operational capacities, maintenance, environmental effect, etc.) together with manuals or
instructions for use or any other relevant information and documentation, delivery/installation schedules, etc.;

(b) A detailed statement of how the tenderer will carry out the works/services that will form an integral part of the
Contract.

SECTION 1: GENERAL
101 LOCATION AND EXTENT OF SITE

The Projects will be located within Homabay County
102 EXTENT OF CONTRACT.

The extent of works under this particular contract entails: -
e Asper BOQ

104 PROGRAMME OF EXECUTION OF THE WORKS

The contractor shall provide the works programme, required under clause 14 of the Conditions of Contract,
within 14 days of receipt of the Engineer's Order to commence work.

The programme shall be coordinated with climatic and other conditions to provide for the completion of the
works in the order and by the time specified.

The Contractor shall carry out the contract in accordance with the programme agreed with the Engineer, but he
shall in no manner be relieved by the Engineer's approval of the programme, of his obligation to complete the
works in the prescribed order and by the prescribed completion date and he shall from time to time review his
progress and make such amendments to his rate of execution of the works as may be necessary to fulfill his
obligations.

105 ORDER OF EXECUTION OF WORKS

In addition to Clause 105 of the Standard Specification the Contractor shall carry out the Works such that a
continuous and consecutive output of fully completed work is achieved. The Resident Engineer shall be
required to check the contractor’s work execution progress.

107 TAKING OVER CERTIFICATE
The minimum length of road for which a certificate will be issued shall be the entire works or as agreed with
the Engineer.

109 NOTICE OF OPERATIONS

Add the following sub- Clause:

Notification Terms

1t shall be the Contractor’s responsibility to notify the Engineer when any item of works scheduled are
completed and ready for approval, and the contractor shall give sufficient notice to allow control test to be



performed.
Explosives and Blasting

(a) The requirements of the Laws of Kenya governing explosives and other requirements and regulations of
Government of Kenya and other authorities shall be complied with.

(b) No explosives of any kind shall be used without prior written consent of the Engineer.

(c) The Contractor shall be solely responsible for the provision, handling, storage and transporting of all
explosive ancillary materials and all other items of related kindwhatsoever required for blasting.

117 HEALTH, SAFETY AND ACCIDENTS
Add to Sub-Clause 19.1 the following:

In addition to providing, equipping and maintaining adequate first aid stations throughout the works in
accordance with the Laws of Kenya, the contractor shall provide and maintain on site during the duration of the
Contract, a fully equipped dispensary. This shall be with a qualified Clinical Officer / Nurse who shall offer the
necessary medical advice on HIV and related diseases to the Engineer’s and Contractor’s Site staff. The
Contractor shall allow for this in the rates and be responsible for all site welfare arrangements at his own cost.

121 DIVERSION OF SERVICES

(a) The Contractor shall acquaint himself with the location of all existing services such as telephone lines,
electricity cables, water pipes, sewers etc., before execution of any works that may affect the services. The
cost of determining the location of the existing services together with making good or repairing of any
damage caused all to the satisfaction of the Engineer shall be included in the Bid rates.

(b) Subject to the agreement with the Engineer, the Contractor shall be responsible for removal of alteration
and relocation of existing services.

(c) The Contractor shall indemnify the Employer against claims originating from damage to existing services or
works.

123 LIAISONS WITH GOVERNMENT AND POLICE OFFICIALS

The Contractor shall keep in close touch with the Police and the other Government officials of the area
regarding their requirements in the control of traffic or other matters, and shall provide all assistance or
facilities, which may be required by such officials in the execution of their duties.

124 LAND FOR ALL CAMPS SITES AND FOR THE CONTRACTOR'S OWN PURPOSES, INCLUDING
TEMPORARY WORKS.

Notwithstanding Clause 124 of the Standard Specification all requirements of land for temporary works and construction
purposes shall be to the approval of the Engineer but the Contractor will make all necessary arrangements with the
property owners concerned and pay all charges arising there from. On or before completion of the Contract, the
Contractor shall remove all temporary works and shall restore all such land to the condition in which it was immediately
prior to the occupation thereof as far as s reasonable and practicable. No separate payment will be made to the
Contractor on account of these items and the Contractor must make due allowance for them in his rates.

Notwithstanding Clause 120 of the Standard Specifications, the Contractor shall be required to appoint a competent

surveyor who will liaise with the Engineer on matters related to the demarcation of the existing road reserve, site
measurements, removal and reinstatement of existing services.
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128  STORAGE OF MATERIALS

All materials shall be stored on Site in a manner approved by the Engineer and the Contractor shall carefully protect
from the weather all work and materials which may be affected thereby.

129  TEST CERTIFICATES

When instructed by the Engineer the Contractor shall submit certificates of test from the suppliers of materials and
goods required in connection with the works as the Engineer may require.

Such certificates shall certify that the materials or goods concerned have been tested in accordance with the
requirements of the specifications and shall give the results of all the tests carried out. The Contractor shall provide
adequate means of identifying the materials and goods delivered to the site with the corresponding certificates.

139  PRIME COST SUMS

The Contractor will be paid on a prime cost basis plus a percentage for overheads and profits under relevant items of the
Bills of Quantities.

143  ENVIRONMENTAL PROTECTION

The Contractor shall ensure so far as is reasonably practicable and to the satisfaction of the Engineer; that the impact
of the construction on the environment shall be kept to a minimum and that appropriate measures are taken to mitigate
any adverse effects during the construction.

(a) After extraction of materials, all borrows pits shall be backfilled to the satisfaction of the Engineer. In
particular borrow pits near the project road shall be backfilled in such a way that no water collects in them.
(b) Spilling of bitumen fuels Oils and other pollutants shall be cleared up.

(©) Including removal of excavated material from the pavement to spoil.

SECTION 2: MATERIALS AND TESTING OF MATERIALS

205  SOILS AND GRAVEL

All materials testing shall be in accordance with section 2 of the Standard Specifications.
SECTION 3: SETTING OUT & TOLERANCES

301 SETTING OUT

a) In addition to the provisions of clause 3.01(a) if the traverse points to be used for the setting out are close
to the existing carriageway and interfere with construction works then the Contractor will have to relocate them to a
location where they will not be disturbed. The co-ordinates and heights of all traverse points so located shall be listed
and provided to the Engineer for checking and/or approval. Contractor shall also monument the new centreline every
200m along straight and all salient points along curves by a pin in the concrete beacon before commencement of any
works.

The road reserve boundary posts shall have 12mm diameter steel pins embedded in concrete, 200mm long with 25mm
exposed to the air, sticking out form its top surface. This pin shall be co-ordinated and heighten and result of the same
shall be provided to the Engineer for approval. Cost of these works shall be included in the rates as no separate item has
been provided.

Commencement of the works shall not be permitted until this basic survey data has been provided and approved by the
Engineer for at least 5 Kms of the road.

b) Detailed Setting Out

Reference pegs shall be 50mm by 50mm in section 600mm long driven 400mm firmly into ground and painted white
above the ground. The offset from centreline shall be indicated by small nail 20mm to 25mm long with its head driven
flush with the top of the peg.



Chainages, offset and reference elevation shall be clearly indicated to the sides of the peg to the satisfaction of the
Engineer.

After cutting of benches and prior to commencement of earthworks or subgrade works, Contractor shall take cross-
sections again and submit the copy of the same to Engineer for agreement. These cross-sections shall then be used as
basis of measurement for all subsequent layers, unless otherwise stated.
SECTION 4: SITE CLEARANCE AND TOP SOIL STRIPPING
SITE CLEARANCE

Site Clearance shall be carried out as directed by the Engineer.
402 REMOVAL OF TOPSOIL
Topsoil shall include removal of up to 200mm depth of any unsuitable material as  directed by the Engineer.
403 REMOVAL OF STRUCTURES, FENCES AND OBSTRUCTIONS
When instructed by the Engineer, the Contractor shall demolish or remove structure and payment for this shall be made
on day works basis.
SECTION 5: EARTHWORKS
504 PREPARATION PRIOR TO FORMING EMBANKMENT
Where benching is required for existing pavement to accommodate earthworks subgrade or subbase for widening the
road, the rate for compaction of existing ground shall be deemed to cover this activity.
Excavation in the pavement of the existing road shall be kept dry. In the event of water penetrating the underlying layer,
construction of the subsequent layers shall be postponed until the underlying layers are dry enough to accommodate the
construction plant without deforming or otherwise showing distress.
Step construction shall be carried out per layer at the joint where excavating both vertically and perpendicular to the
direction of the travel. The step shall be 500mm perpendicular to the direction of the travel and 150mm vertical unless
otherwise instructed by the Engineer.
Special care shall be taken when compacting the new material at the joint ensuring that specified density is achieved.
505 CONSTRUCTION OF EMBANKMENTS

Only material approved by the Engineer shall be used for fill in embankments.
Material with high swelling characteristics or high organic matter content and any other undesirable material shall not

be used, unless specifically directed by the Engineer. Unsuitable material shall include:

@) All material containing more than 5% by weight or organic matter (such as topsoil, material from swamps,
mud, logs, stumps and other perishable material)

(i1) All material with a swell of more than 3% (such as black cotton soil)

(iii) All clay of plasticity index exceeding 50.

@iv) All material having moisture content greater than 105% of optimum moisture content (Standard Compaction)
Subgrade: Shall mean upper 300mm of earthworks either insitu or in fill and subgrade shall be provided for as part of
earthworks operation and payment shall be made as “fill”. The material for subgrade shall have a CBR of not less than

8% measured after a 4-day soak in a laboratory mix compacted to a dry density of 100% MDD (AASHTO T99) and a
swell of less than 1%.
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Subgrade repair: Where directed by the Engineer, any localized failure in the subgrade shall be repaired by filling in
selected soft, hard or natural of minimum CBR 30% and compacted in accordance with clauses in the specifications
applying to normal subgrade.

Embankment repair: Where directed by the Engineer, any localized filling in soft, hard or natural; selected material
requirements shall be executed with Clause 505.

508 COMPACTION OF EARTHWORKS

At pipe culverts, all fill above ground level around the culverts shall be compacted to density of 100% MDD (AASHTO
T.99) up to the level of the top of the pipes or top of the surround(s), if any and for a width equal to the internal diameter
of the pipe on either side of the pipe(s) or surround(s) as applicable.

At locations adjacent to structures, all fill above ground level upto the underside of the subgrade shall be compacted to
density of 105% MDD (AASHTO T.99). In case of fill around box culverts this should be carried out for the full width
of the fill and for a length bounded by the vertical plane passing through the ends of the wingwalls.

Notwithstanding the provision of clause 503 of the standard Specification, Compaction of subgrade material (i.e.
material immediately below formation) in cut areas shall not be carried out by the contractor in areas where the
formation is formed in hard material, unless the Engineer issues specific instructions to the contrary are issued.

Where improved sub-grade material shall be required, this shall be compacted and finished to the same standards and
tolerances as those required for normal subgrade and clauses in the specifications applying to normal subgrade shall also

apply.

511 BORROW PITS
The first part of the Standard Specification is amended as follows: -

Fill material which is required in addition to that provided by excavation shall be obtained from borrow pits to be
located and provided by the Contractor but to the approval of the Engineer contrary to what has been stated.

517 A MEASUREMENT AND PAYMENT

Notwithstanding the provisions of clause 517 of the standard specifications, the rate for compaction of fill in soft
material shall allow for the requirements of clause 508 of the special specification and no extra payment shall be made
for compaction around pipe culverts (100% MDD AASHTO T.99).

SECTION 6: QUARRIES, BORROW PITS, STOCKPILES AND SPOILAREAS
601 GENERAL

Notwithstanding any indications to the contrary in the Standard specification the Engineer will not make available to the
Contractor any land for quarries, borrow pits, stockpiles and spoil areas, except for those areas in road reserves
specifically approved by him.

The contractor will be entirely responsible for locating suitable sources of materials complying with the Standard and
Special Specifications, and for the procurement, Wining, haulage to site of these materials and all costs involved therein.
Similarly the contractor will be responsible for the provision and costs involved in providing suitable areas for
stockpiling materials and spoil dumps. Should there be suitable sites for spoil dumps or stockpiles within the road
reserve forming the site of the works the Contractor may utilisethese subject to the approval of the Engineer.

No additional payment will be made to the Contractor to cover costs arising from the requirements for this Clause and
the Contractor must include these costs in the rates inserted into the Bills of Quantities.

SECTION 7: EXCAVATION AND FILLING FOR STRUCTURES
703  EXCAVATION OF FOUNDATIONS FOR STRUCTURES

Unless otherwise instructed by the Engineer, all excavated surfaces in material other than hard material, on which
foundations for structures shall be placed, shall be compacted to 100% MDD (AASHTO T.99) immediately before



structures are constructed.
Paragraph 4, last line: - Replace "95%" with "100%".
707  BACKFILLING FOR STRUCTURES

Unless otherwise instructed by the Engineer, all backfilling material shall be compacted to a minimum of 100% MDD
(AASHTO T.99).

709 EXCAVATION FOR RIVER TRAINING AND NEW WATER COURSES

Payments for river training and establishment of new watercourses shall only be made where such work constitute
permanent works. Works done for road deviation or other temporary works shall not qualify for payment.

710  STONE PITCHING

Stone pitching to drains, inlets and outlets of culverts to embankments and around structure shall consist of sound
unweathered rock approved by the Engineer.

The stone as dressed shall be roughly cubical in shape with minimum dimensions of 150 x 150mm for normal thickness
of stone pitching.

The surface to receive the pitching shall be compacted and trimmed to slope and the stone laid, interlocked and rammed
into the material to give an even finished surface.

In areas where stone pitching has been damaged, the Contractor shall identify such areas and notify the Engineer for his
agreement of the extent of the Works required and his approval and instructions to proceed with the Works.  Stone
Pitching Repair and Reconstruction shall be carried out in accordance with Clause 710 of the Standard Specifications.

The Works shall involve, removal of the damaged stone pitching and reconstruction of the said areas in accordance with
Clause 710 of the Standard Specifications by use of the sound salvaged material together with any necessary additional
material where all such materials shall comply with Section 7 of the Standard Specifications.

Contrary to Clause 713 of the standard specifications, the rates inserted for stone pitching shall allow for grouting.
711  GABIONS

Where instructed by the Engineer the Contractor shall install gabions as protection works to washout areas or bridge
Piers and or Abutments. Gabions shall be constructed in accordance with Clause 711 of the Standard Specification.

In cases where existing gabions have been damaged, the Contractor shall identify them and notify the Engineer for his
agreement of the extent of the Work required and his approval and instructions to proceed with the Works.

The Works shall involve removal of the damaged gabions / rocks, excavation to the correct levels and grades as directed
by the Engineer, and in accordance with Clause 711 of the Standard Specifications and reconstruction with new gabions
and other necessary materials as necessary. The damaged gabions shall be recovered and transported to the nearest
D.W.O’s Yard or M.O. R.& P. depot.

712  RIP-RAP PROTECTION WORK

Quarry waste or similar approved material shall be used to backfill scoured and eroded side, outfall and cut-off drain.
The material shall be compacted to form a flat or curved surface preparatory to stone [pitching of drainage channels,
existing and new scour checks as directed by the Engineer.

The surface to receive the pitching shall be compacted and trimmed to slope and the stone hand laid, interlocked and
rammed into the material to give an even finished surface. The interstices of the Pitching shall be rammed with insitu
material. The insitu material immediately behind the pitching shall be compacted to minimum density of 100% MDD
compaction (AASHTO T.99).
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714  BACKFILL BELOW STRUCTRURES

Where instructed this shall be carried out in compliance with the requirements of Clause 507 and 804 of the Standard
Specification.

SECTION 8 - CULVERTS AND DRAINAGE WORKS
801  SCOPE OF SECTION

The operations specified in this section apply to the installation of drainage works and reinstatement and improvement
of the same.

In addition, this Section covers:-

- Installation of 450 mm, 600 mm, 900mm or 1200mm diameter pipe culverts.

- Desilting and cleaning of existing pipes and outfall drains to make them free flowing.

804 EXCAVATION FOR CULVERTS AND DRAINAGE WORKS

In the Standard Specifications, make the following amendments: -

In paragraph 6, line 3, and in paragraph 7, line 5 and in paragraph 11, line 6, delete "95%" and insert "100%".
Removal of Existing Pipe Culverts

Where instructed by the Engineer, the Contractor shall excavate and remove all existing blocked or collapsed culvert
pipes of 450 mm, 600 mm and 900mm diameter including concrete surround, bedding, inlet and outlet structure and cut

to spoil.

The void left after removal of culvert pipes shall be widened as necessary to accommodate new concrete bedding, pipe
and hunching.

The payment of this work shall be per linear metre of pipes removed, and the volume in m’ of inlet/outlet structure
removed. The void left by removal of these pipes shall be carefully preserved in order to accommodate replacement with
450 mm, 600 mm or 900 mm diameter pipe culverts as shall be directed by the Engineer.

Removal of Other Existing Drainage Structures

When instructed by the Engineer, the Contractor shall demolish or remove any other structure and payment shall be
made on day work basis.

Excavation for Culverts and Drainage Works

The Contractor shall carry out all excavations for new culverts and drainage works to the lines, levels, inclinations, and
dimensions shown on the drawings or as instructed by the Engineer.

805 EXCAVATION IN HARD MATERIAL
In the Standard Specifications, Sub-clauses 805(a) and 805 (b) delete "95%" and insert "100%".
In sub-clause 809(a), paragraph 1, line 1, substitute "95%" with "100%".

In sub-clause 809(c), paragraph 2, line 4, between the words "compacted” and "and shaped" insert the words "to 100%
MDD (AASHTO T.99)".

Hard material is material which can be excavated only after blasting with explosives or barring and wedging or the use
of a mechanical breaker fitted with a rock point in good condition and operated correctly. Boulders of more than 0.2m’
occurring in soft material shall be classified as hard material.



809 BEDDING AND LAYING OF PIPE CULVERTS

Concrete pipes shall be laid on a 150mm thick concrete bed of class 15/40 and the pipes shall be bedded on a 1:3
cement: sand mortar at least 50mm thick, 150mm wide and extending the full length of the barrel.

The rates inserted shall allow for compaction of the bottom of excavation to 100% MDD (AASHTO T.99).
810  JOINTING CONCRETE PIPES

The concrete pipes for the culverts shall have ogee joints and will be jointed by 1:2 cement: sand mortar and provided
with fillets on the outside as described in clause 810 of the Standard Specification.

812  BACKFILLING OVER PIPE CULVERTS
In the Standard Specifications, clause 812
a) Delete paragraph 6 " for pipe culverts ........ depth of 150mm”", entirely.

b) Wherever the expression "dry density of 95% MDD (AASHTO T. 99)" appears delete and replace with "dry
density of 100% MDD (AASHTO T.99)".

The rates entered for laying of pipe culverts shall allow for backfilling to pipe culverts and compacting to 100% MDD
(AASHTO T.99) and these works shall notbe measured and paid for separately.

814  SUBSOIL DRAINS

In the event of excavation for repairs exposing local see page, springs or unacceptably high water table, the Engineer
may instruct the provision of counter fort or French drains.

These drains shall consist of a trench excavated to the alignment, width, depth and gradient instructed by the Engineer,
and backfilled with approved compacted clean hard crushed rock material as specified in clause 815 of the standard
specification. Where these drains lie within the carriageway the carriageway shall be reinstated with compacted graded
crushed stone or stabilised gravel and surfaced with hot asphalt or a surface dressing as instructed by the Engineer.
Payment will be paid in accordance with Clause 814 of the Standard Specification.

INVERT BLOCK DRAINS AND HALF ROUND CHANNELS

Invert Block Drains and Half Round Channels shall be constructed as shown in the drawings provided in accordance
with the Standard Specifications where directed by the Engineer.

817  REPAIRS TO DRAINS

817.1 Cleaning Existing Drains

In areas of existing side drains, metre or outfall drains where such are blocked, the Engineer shall instruct the Contractor
to clean and clear the drains to free flowing condition.

The work shall consist of:

(a) Stripping and removal of any extraneous material to spoil including vegetation and roots in the drains to the
satisfaction of the engineer.

(b) Spreading of any spoil to the satisfaction of the Engineer.
© Shaping the drains to free flowing condition.

Removing any broken side slabs for inverted block drains and replacing with a new one.
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Removing any broken inverted block drains and replacing with a new well jointed one.

Cleaning any closed structures including cross culverts of any size to free flowing conditions.

Measurement and Payment for cleaning drains shall be by cubic metre of drain cleaned measured as the product of plan
area and vertical depth of extraneous material instructed to be removed. No extra payment will be made for removal of
vegetation and roots.

817.2 Channels

The Engineer may instruct that the Contractor provides open channels in place of existing subdrains where the latter
may be damaged or in any other place. The rates entered by the Contractor in the bills of quantities must include for
removal and disposal of any subdrain material, excavation to line and level, backfilling and compaction as directed by
the engineer. The channels shall be constructed of precast class 20/20 concrete of minimum 80mm thickness and lengths
or widths not exceeding 1000mm. Joints shall be at least 15mm wide filled with 1:2 cement sand mortar.

817.3 RUBBLE FILLS FOR PROTECTION WORK

Quarry waste or similar approved material shall be used to back fill scoured and eroded side, outfall and cu-off drains.
The material shall be compacted to form a flat or curved surface preparatory to stone pitching of drainage channels,
existing and new scour checks as directed by the Engineer.

817.4 Stone Pitching

Stone pitching shall be constructed in accordance with clause 710 of the standard Specification.

Gabions

Gabions shall be constructed in accordance with clause 711 of the standard Specification.

Spoil Material

The Contractor shall be responsible for removal from site of all materials excavated in the course of undertaking works
in this section of the specifications, unless suitable for re-use, and deposit of the material in a spoil dump to be approved
by the Engineer.

SCOUR CHECKS

Scour checks are to be constructed in mass concrete in accordance with clause 818 of the standard specifications and the
drawings as shall be provided.

819  CLEANING AND MAINTENANCE
819.1 De-silting of Pipe Culverts

Where instructed Contractor shall desilt the existing pipe culverts by removing all the material from the pipe to make
them clean and free flowing.

Measurement and payment shall be by the linear metres of pipes de-silted, regardless of diameter size.

SECTION 9 - PASSAGE OF TRAFFIC
901 SCOPE OF THE SECTION

The Contractor shall so arrange his work to ensure the safe passage of the Traffic at all times and if necessary construct
and maintain an adequate diversion for traffic complete with all the necessary road traffic signs.



The contractor shall provide to the satisfaction of the Engineer adequate warning signs, temporary restriction signs,
advance warning signs, barriers, temporary bumps and any other device and personnel equipped with two way radios to
ensure the safe passage of traffic through the works.

When carrying out the Works the Contractor shall have full regard for the safety of all road users.

The Contractor shall also provide sign posts and maintain to the satisfaction of the Engineer all deviations necessary to
complete the works. The contractor should allow for the costs of complying with the requirements of this clause in his
rates.

Payment shall be per unit km rate through the works.

SECTION 10 -GRAVEL WEARING COURSE

GENERAL
1001

The road carriageway shall be constructed in accordance with the provisions of Section 10 of the Standard
Specifications. Borrow pits and spoil areas shall comply with all the requirements of Section 6 of this specification in
respect of borrow pits and spoil areas.

1002 CLASSIFICATION OF MATERIAL

Gravel wearing course material shall be material which can extracted from a borrow area or a road cutting by ripping to
a depth of 300mm with a single tine hydraulic ripper acceptable to the Engineer. The material shall have a minimum
CBR of 20 at 95% MDD (AASHTO T180) and four days soak

The plasticity requirements and the class of material shall be specified in the Special specification.

SECTION 20 - ROAD FURNITURE

2001 ROAD RESERVE BOUNDARY POSTS

Road reserve boundary posts shall be provided as directed by the Engineer and in compliance with Standard
Specification clause 2001.

2003 EDGE MARKER POSTS

Edge marker posts shall be provided as directed by the Engineer and in compliance with standard Specification Clause
2003.

2004 PERMANENT ROAD SIGNS

Permanent Road Signs shall be provided as directed by the Engineer and in compliance with the requirements of the
"Manual for Traffic Signs in Kenya" Part II and standard Specification clause 2004.

2004B EXISTING ROAD SIGNS

Where directed by the Engineer, the Contractor shall take down road signs including all posts, nuts, bolts and fittings,
and remove and dispose of the concrete foundation and backfill the post holes. The signs shall be stored at the
Contractor's store and they shall become the property of the Employer who shall remove them prior to the expiry of the
maintenance period.

Measurement and payment for taking down road signs shall be made by the number of signs of any type and size taken
down, cleaned and stored as directed.

Where a salvaged existing sign complies with the requirements of new road signs, the Engineer may instruct the
Contractor to remove the sign for safe storage, and re-erect it.
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Measurement and payment shall be made by the number of road signs re-erected as directed and the rate shall include
for excavation, concrete foundations and backfilling around posts and removal of surplus material to spoil.

2005 ROAD MARKING

Paint for road marking shall be internally reflectorised hot applied thermoplastic material in accordance with Clause 218
d(ii) of the Standard Specification.

The rates inserted in the Bills of Quantities for road marking shall include for prior application of approved tack coat.
2006 GUARDRAILS

Contrary to the Standard Specification, guardrail posts shall be concrete 200 mm diameter set vertically at least 1.2m
into the shoulder as directed by the Engineer. Spacer blocks shall also be made of concrete.
Beams for guardrails shall be "Armco Flex beam" or similar obtained from a manufacturer approved by the Engineer.

2007 KERBS
a) Vertical Joints

Vertical joints between adjacent Kerbs shall not be greater than 5 mm in width and shall be filled with a mortar
consisting of 1:3 cement: sand by volume.

b) Transition between flush and raised kerbs

The transition between flush and raised kerbs (e.g at bus bays) shall be termed as ramped kerbs. The transition between
flush and raised kerbs shall occur within a length of 2.0 m.

2008 KILOMETRE MARKER POSTS

Kilometre marker posts shall be provided as directed by the Engineer and in compliance with Standard Specification
clause 2008.

2009 RUMBLE STRIPS

Where directed by the Engineer, the Contractor shall provide, place, trim, shape and compact to line and level asphaltic
concrete rumble strips on the finished shoulders. This shall be done to the satisfaction of the Engineer

2010 BOLLARDS

Where directed by the Engineer, the Contractor shall provide, and install class 20/20 200mm diameter reinforced
concrete Bollards concreted 300mm into the ground.

l. cuments.



SECTION VII - DRAWINGS

Note: A list of drawings should be inserted here. The actual drawings including Site plans should be annexed in a
separate booklet.
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Section VIII - General Conditions of Contractl. GENERALCONDITIONS

1. GeneralProvisions

11

1.11

1.1.2

Definitions

In the Conditions of Contract (“these Conditions™), which include Particular Conditions, Parts A and B, and
these General Conditions, the following words and expressions shall have the meanings stated. Words
indicating persons or parties include corporations and other legal entities, except where the context requires
otherwise.

TheContract
“BillsofQuantities”,“DayworkSchedule”and“ScheduleofPaymentCurrencies’ meanthedocumentsso
named(ifany)whicharecomprisedintheSchedules.

“Contract Agreement” means the contract agreement referred to in Sub-Clause 1.6 [Contract Agreement].

“Contract”meanstheContractAgreement,theletterof Acceptance,theLetterof Tender,theseConditions, the
Specification, the Drawings, the Schedules, and the further documents (if any) which are listed in the
ContractAgreementorintheLetterof Acceptance.

“Drawings” means the drawings of the Works, as included in the Contract, and any additional and modified
drawings issued by (or on behalf of) the Procuring Entity in accordance with the Contract.

“Laws” means all national legislation, statutes, ordinances, and regulations and by-laws of any legally
constituted public authority.

“Letter of Acceptance” means the letter of formal acceptance, signed by the contractor and the Procuring
Entity, including any annexed memoranda comprising agreements between and signed by both Parties.

“Letterof Tender”’meansthedocumententitledletteroftenderorletteroftender,whichwascompletedbythe
ContractorandincludesthesignedoffertotheProcuringEntityforthe Works.

“SCC” means the Special Conditions of Contract completed by the Procuring Entity which modify the
General Conditions of Contract.

“Schedules” means the document(s) entitled schedules, completed by the Contractor and submitted with the
Letterof Tender,asincludedintheContract.SuchdocumentmayincludetheBillsofQuantities,data,lists,and
schedulesofratesand/orprices.

“Specification”meansthedocumententitledspecification,asincludedintheContract,andanyadditionsand
modificationstothespecificationinaccordancewiththeContract.SuchdocumentspecifiestheWorks.

“Tender’meanstheLetterof TenderandallotherdocumentswhichtheContractorsubmittedwiththeLetterof Tender
,asincludedintheContract.

Parties andPersons

“Contractor's Personnel” means the Contractor's Representative and all personnel whom the Contractor
utilizes on Site, who may include the staff, labor and other employees of the Contractor and of each
Subcontractor; and any other personnel assisting the Contractor in the execution of the Works.

“Contractor'sRepresentative” meansthepersonnamedbytheContractorintheContractorappointedfrom  time
to time by the Contractor under Sub-Clause 4.3 [Contractor's Representative], who acts on behalf of the
Contractor.

“Contractor’meanstheperson(s)namedascontractorintheLetterof TenderacceptedbytheProcuringEntity
andthelegalsuccessorsintitletothisperson(s).

“Engineer”meansthepersonappointedbytheProcuringEntitytoactastheEngineerforthepurposesofthe
ContractandnamedintheSCC,orotherpersonappointedfromtimetotimebytheProcuringEntityandnotified to the
Contractor under Sub-Clause 3.4 [Replacement of the Engineer].

“Party” means the Procuring Entity or the Contractor, as the context requires.



1.1.3

1.14

“Procuring Entity” means the Entity named in the Special Conditions of Contract.
“ProcuringEntity'sPersonnel”’meanstheEngineer,theassistantsreferredtoinSub-Clause3.2[Delegation
bytheEngineer]andallotherstaff,laborandotheremployeesoftheEngineerandoftheProcuringEntity;and any
other personnel notified to the Contractor, by the Procuring Entity or the Engineer, as Procuring Entity's
Personnel.

“ProcuringEntity”meansthepersonnamedasProcuringEntityintheSCCandthelegalsuccessorsintitletothispers
on.

“Subcontractor” means any person named in the Contract as a subcontractor, or any person appointed as a
subcontractor, for a part of the Works; and the legal successors in title to each of these persons.

Dates,Tests,Periodsand Completion

“Base Date” means a date 30 day prior to the submission of tenders.

“Commencement Date” means the date notified under Sub-Clause 8.1 [Commencement of Works].
“CompletionCertificate”meansthecertificateissuedunderSub-Clause11.9[ PerformanceCertificate].
“Day”meansacalendardayand“year”means365days.
“DefectsNotificationPeriod”meanstheperiodfornotifyingdefectsinthe WorksoraSection(asthecasemay
be)underSub-Clausel1.1[CompletionofOutstandingWorkandRemedyingDefects],whichextendsover365 days
except if otherwise stated in the SCC(with any extension under Sub-Clause 11.3 [Extension of Defects
Notification Period]), calculated from the date on which the Works or Section is completed as certified under
Sub-Clause10.1[TakingOveroftheWorksandSections].

“Taking-Over Certificate” means a certificate issued under Clause 10 [Procuring Entity's Taking Over].
“TestsafterCompletion”meansthetests(ifany)whicharespecifiedintheContractandwhicharecarriedout in
accordance with the Specification after the Works or a Section (as the case may be) are taken over by the
ProcuringEntity.

“Tests on Completion” means the tests which are specified in the Contract or agreed by both Parties or
instructedasaVariation,andwhicharecarriedoutunderClause9[ TestsonCompletion]beforethe Worksora
Section(asthecasemaybe)aretakenoverbytheProcuringEntity.
“TimeforCompletion”meansthetimeforcompletingtheWorksoraSection(asthecasemaybe)underSub-
Clause8.2[TimeforCompletion],asstatedintheSCC(withanyextensionunderSub-Clause8.4[ Extensionof
TimeforCompletion]),calculatedfromtheCommencementDate.

Money andPayments

“AcceptedContractAmount”meanstheamountacceptedintheLetterof Acceptancefortheexecutionandcomplet
ionoftheWorksandtheremedyingofanydefects.

“ContractPrice”meansthepricedefinedinSub-Clause14.1[TheContractPrice]andincludesadjustmentsin
accordancewiththeContract.

“Cost”meansallexpenditurereasonablyincurred(ortobeincurred)bytheContractor,whetheronoroffthe
Site,includingoverheadandsimilarcharges,butdoesnotincludeprofit.

“Final Payment Certificate” means the payment certificate issued under Sub-Clause 14.13 [Issue of Final
Payment Certificate].

“Final Statement” means the statement defined in Sub-Clause 14.11 [Application for Final Payment



Certificate].
“ForeignCurrency”meansacurrencyinwhichpart(orall)oftheContractPriceispayable,butnottheLocal
Currency.

“Interim Payment Certificate” means a payment certificate issued under Clause 14 [Contract Price and
Payment], other than the Final Payment Certificate.

“Local Currency” means the currency of the Country.

“Payment Certificate” means a payment certificate issued under Clause 14 [Contract Price and Payment].
“Provisional Sum” means a sum (if any) which is specified in the Contract as a provisional sum, for the
execution of any part of the Works or for the supply of Plant, Materials or services under Sub-Clause 13.5
[Provisional Sums].
“RetentionMoney”meanstheaccumulatedretentionmoneyswhichtheProcuringEntityretainsunderSub- Clause
14.3 [Application for Interim Payment Certificates] and pays under Sub-Clause 14.9 [Payment of
RetentionMoney].

“Statement” means a statement submitted by the Contractor as part of an application, under Clause 14
[Contract Price and Payment], for a payment certificate.

1.1.5 Works andGoods
“Contractor's Equipment” means all apparatus, machinery, vehicles and other things required for the
execution and completion of the Works and the remedying of any defects. However, Contractor's Equipment
excludes Temporary Works, Procuring Entity's Equipment (if any), Plant, Materials and any other things
intended to form or forming part of the Permanent Works.

“Goods” means Contractor's Equipment, Materials, Plant and Temporary Works, or any of them as appropriate.

“Materials” means things of all kinds (other than Plant) intended to form or forming part of the Permanent
Works, including the supply-only materials (if any) to be supplied by the Contractor under the Contract.

“Permanent Works” means the permanent works to be executed by the Contractor under the Contract.
“Plant” means the apparatus, machinery and other equipment intended to form or forming part of the
Permanent Works, including vehicles purchased for the Procuring Entity and relating to the construction or
operation of the Works.

“Section” means a part of the Works specified in the SCC as a Section (if any).

“TemporaryWorks”meansalltemporaryworksofeverykind(otherthanContractor'sEquipment)required
onSitefortheexecutionandcompletionofthePermanentWorksandtheremedyingofanydefects.

“Works” mean the Permanent Works and the Temporary Works, or either of them as appropriate.

1.1.6 OtherDefinitions
“Contractor's Documents” means the calculations, computer programs and other software, drawings,
manuals, models and other documents of a technical nature (if any) supplied by the Contractor under the

Contract.

“Country” means Kenya as the country in which the Site is located, where the Permanent Works are to be
executed.

“Force Majeure” is defined in Clause 19 [Force Majeure].

“Laws” means all national (or state) legislation, statutes, ordinances and other laws, and regulations and by-
laws of any legally constituted public authority.

“Notice of Dissatisfaction” means the notice given by either Party to the other under Sub-Clause
20.4indicating its dissatisfaction and intention to commence arbitration.



1.3.1

1.3.2

1.4.1

14.2

1.5.1

“Performance Security” means the security (or securities, if any) under Sub-Clause 4.2 [Performance
Security].

“ProcuringEntity'sEquipment’meanstheapparatus,machineryandvehicles(ifany)madeavailablebythe
ProcuringEntityfortheuseoftheContractorintheexecutionofthe Works,asstatedintheSpecification;but
doesnotincludePlantwhichhasnotbeentakenoverbytheProcuringEntity.

“Site”meanstheplaceswherethePermanentWorksaretobeexecuted,includingstorageandworkingareas,
andtowhichPlantandMaterialsaretobedelivered,andanyotherplacesasmaybespecifiedintheContractas
formingpartoftheSite.

“Unforeseeable” means not reasonably foreseeable by an experienced contractor by the Base Date.

“Variation” means any change to the Works, which is instructed or approved as a variation under Clause 13
[Variations and Adjustments].

Interpretation

In the Contract, except where the context requires otherwise:

a)  Wordsindicatingonegenderincludeallgenders;

b) words indicating the singular also include the plural and words indicating the plural also include the
singular;

c) provisionsincludingtheword*“agree”, “agreed”or*“agreement”’requiretheagreementtoberecordedin
writing;

d) “written”or “inwriting”’meanshand-written,type-written,printedorelectronicallymade,andresulting
inapermanentrecord;and

e) the word “tender” is synonymous with “tender” and “tenderer” with “Tenderer” and the words “tender
documents”with“tenderingdocuments.”

Communications

WherevertheseConditionsprovideforthegivingorissuingofapprovals,certificates,consents,determinations,
notices,requestsanddischarges,thesecommunicationsshallbe:

a) Inwritinganddeliveredbyhand(againstreceipt),sentbymailorcourier,ortransmittedusinganyofthe
agreedsystemsofelectronictransmissionasstatedintheSCC;and

b) Delivered, sent or transmitted to the address for the recipient's communications as stated in the SCC.
However:

i) if the recipient gives notice of another address, communications shall thereafter be delivered
accordingly;and

ii) iftherecipienthasnotstatedotherwisewhenrequestinganapprovalorconsent,itmaybesenttotheaddressfr
omwhichtherequestwasissued.

Approvals, certificates, consents and determinations shall not be unreasonably withheld or delayed. When a
certificateisissuedtoaParty,thecertifiershallsendacopytotheotherParty. WhenanoticeisissuedtoaParty,
bytheotherPartyortheEngineer,acopyshallbesenttotheEngineerortheotherParty,asthecasemaybe.

Law andLanguage

TheContractshallbegovernedbythelawsofKenya.
TherulinglanguageoftheContractshallbetheEnglishLanguage.

Priority ofDocuments

ThedocumentsformingtheContractaretobetakenasmutuallyexplanatoryofoneanother.Forthepurposesof
interpretation,thepriorityofthedocumentsshallbeinaccordancewiththefollowingsequence:

a) TheContractAgreement,
b) theLetterofAcceptance,



1.5.2
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1.8.1

1.8.2

1.8.3

1.8.4

1.9.1

c) theParticularConditions—PartA,

d) theParticularConditions—PartB

e) theGeneralConditionsofContract

f)  theFormofTender,

g) theSpecificationsandBillsofQuantities

h) the Drawings,and

i)  theSchedulesandanyotherdocumentsformingpartoftheContract.

Ifanambiguityordiscrepancyisfoundinthedocuments,theEngineershallissueanynecessaryclarificationor
instruction.

ContractAgreement

The Parties shall enter into a Contract Agreement within 14 days after the Contractor receives the Letter of
Acceptance,unlesstheParticularConditionsestablishotherwise. TheContractAgreementshallbebasedupon
theformannexedtotheParticularConditions. Thecostsofstampdutiesandsimilarcharges(ifany)imposedby
lawinconnectionwithentryintotheContractAgreementshallbebornebytheProcuringEntity.

Assignment

NeitherPartyshallassignthewholeoranypartoftheContractoranybenefitorinterestinorundertheContract.

However,eitherParty:

a) MayassignthewholeoranypartwiththeprioragreementoftheotherParty,atthesolediscretionof
suchotherParty, and

b) May,assecurityinfavorofaProcuringEntityorfinancialinstitution,assignitsrighttoanymoneysdue,
ortobecomedue,undertheContract.

CareandSupplyofDocuments

TheSpecificationandDrawingsshallbeinthecustodyandcareoftheProcuringEntity.Unlessotherwisestated
intheContract,twocopiesoftheContractandofeachsubsequentDrawingshallbesuppliedtotheContractor,
whomaymakeorrequestfurthercopiesatthecostoftheContractor.

Each of the Contractor's Documents shall be in the custody and care of the Contractor, unless and until taken
overbytheProcuringEntity.UnlessotherwisestatedintheContract,theContractorshallsupplytotheEngineer

The Contractor shall keep, on the Site, a copy of the Contract, publications named in the Specification, the
Contractor's Documents (if any), the Drawings and Variations and other communications given under the
Contract. TheProcuringEntity'sPersonnelshallhavetherightofaccesstoallthesedocumentsatallreasonable times.

IfaPartybecomesawareofanerrorordefectinadocumentwhichwaspreparedforuseinexecutingthe Works,
thePartyshallpromptlygivenoticetotheotherPartyofsucherrorordefect.

DelayedDrawingsorInstructions

TheContractorshallgivenoticetotheEngineerwheneverthe Worksarelikelytobedelayedordisruptedifany
necessary drawing or instruction is not issued to the Contractor within a particular time, which shall be
reasonable.Thenoticeshallincludedetailsofthenecessarydrawingorinstruction,detailsofwhyandbywhenit
shouldbeissued,andthenatureandamountofthedelayordisruptionlikelytobesufferedifitislate.

If the Contractor suffers delay and/or incurs Cost as a result of a failure of the Engineer to issue the notified
drawingorinstructionwithinatimewhichisreasonableandisspecifiedinthenoticewithsupportingdetails,the
Contractor shall give a further notice to the Engineer and shall be entitled subject to Sub-Clause 20.1
[Contractor'sClaims]to:

a) an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4
[ExtensionofTimeforCompletion],and

b) paymentofanysuchCost-plusprofit,whichshallbeincludedintheContractPrice.



1.9.2 After receiving this further notice, the Engineer shall proceed in accordance with Sub-Clause 3.5

1.9.3

110

[Determinations]toagreeordeterminethesematters.

However, if and to the extent that the Engineer's failure was caused by any error or delay by the Contractor,
includinganerrorin,ordelayinthesubmissionof,anyoftheContractor'sDocuments,theContractorshallnot
beentitledtosuchextensionoftime,Costorprofit.

ProcuringEntity'sUseofContractor'sDocuments

1.10.1 As between the Parties, the Contractor shall retain the copyright and other intellectual property rights in the

Contractor'sDocumentsandotherdesigndocumentsmadeby(oronbehalfof)theContractor. TheContractor  shall
be deemed (by signing the Contract) to give to the Procuring Entity a non-terminable transferable non-
exclusiveroyalty-freelicensetocopy,useandcommunicatetheContractor'sDocuments,includingmakingand
usingmodificationsofthem. Thislicenseshall:

a) apply throughout the actual or intended working life (whichever is longer) of the relevant parts of the
Works,

b) entitleanypersoninproperpossessionoftherelevantpartoftheWorkstocopy,useandcommunicatethe
Contractor's Documents for the purposes of completing, operating, maintaining, altering, adjusting,
repairinganddemolishingtheWorks,and

¢) in the case of Contractor's Documents which are in the form of computer programs and other software,
permit their use on any computer on the Site and other places as envisaged by the Contract, including
replacementsofanycomputerssuppliedbytheContractor.

1.10.2 The Contractor's Documents and other design documents made by (or on behalf of) the Contractor shall not,
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without the Contractor's consent, be used, copied or communicated to a third party by (or on behalf of) the
ProcuringEntityforpurposesotherthanthosepermittedunderthisSub-Clause.

Contractor'sUseof ProcuringEntity'sDocuments

AsbetweentheParties,theProcuringEntityshallretainthecopyrightandotherintellectualpropertyrightsin the
Specification, the Drawings and other documents made by (or on behalf of) the Procuring Entity. The
Contractor may, at his cost, copy, use, and obtain communication of these documents for the purposes of the
Contract. They shall not, without the Procuring Entity's consent, be copied, used or communicated to a third
partybytheContractor,exceptasnecessaryforthepurposesoftheContract.

ConfidentialDetails

TheContractor'sandtheProcuringEntity'sPersonnelshalldiscloseallsuchconfidentialandotherinformation as
may be reasonably required in order to verify compliance with the Contract and allow its proper
implementation.

Compliance withLaws

TheContractorshall,inperformingtheContract,complywithapplicableLaws.Unlessotherwisestatedinthe
ParticularConditions:

a)  TheProcuringEntityshallhaveobtained(orshallobtain)theplanning,zoning,buildingpermitorsimilar
permissionforthePermanentWorks,andanyotherpermissionsdescribedintheSpecificationashaving  been
(or to be) obtained by the Procuring Entity; and the Procuring Entity shall indemnify and hold the
Contractorharmlessagainstandfromtheconsequencesofanyfailuretodoso;and

b) the Contractor shall give all notices, pay all taxes, duties and fees, and obtain all permits, licenses and
approvals, as required by the Laws in relation to the execution and completion of the Works and the
remedying of any defects; and the Contractor shall indemnify and hold the Procuring Entity harmless
againstandfromtheconsequencesofanyfailuretodoso,unlesstheContractorisimpededtoaccomplishtheseact
ionsandshowsevidenceofitsdiligence.

JointandSeveralLiability

If the Contractor constitutes (under applicable Laws) a joint venture, consortium or other unincorporated
grouping of two or more persons:

a) ThesepersonsshallbedeemedtobejointlyandseverallyliabletotheProcuringEntityfortheperformance
oftheContract;
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b) these persons shall notify the Procuring Entity of their leader who shall have authority to bind the
Contractorandeachofthesepersons;and

c) the Contractor shall not alter its composition or legal status without the prior consent of the Procuring
Entity.

InspectionsandAuditbytheProcuringEntity

Pursuant to paragraph 2.2 e. of Appendix B to the General Conditions, the Contractor shall permit and shall
cause its subcontractors and sub-consultants to permit, the Procuring Entity and/or persons appointed by the
Procuring Entity to inspect the Site and/or the accounts and records relating to the procurement process,
selectionand/orcontractexecution,andtohavesuchaccountsandrecordsauditedbyauditorsappointedbythe
Procuring Entity if requested by the Procuring Entity. The Contractor's and its Subcontractors' and sub-
consultants'attentionisdrawntoSub-Clause 15.6(FraudandCorruption)whichprovides,interalia,thatacts
intended to materially impede the exercise of the Procuring Entity's inspection and audit rights constitute a
prohibitedpracticesubjecttocontracttermination(aswellastoadeterminationofineligibilitypursuanttothe
ProcuringEntity'sprevailingsanctionsprocedures).

THE PROCURINGENTITY
RightofAccesstotheSite

TheProcuringEntityshallgivetheContractorrightofaccessto,andpossessionof,allpartsoftheSitewithinthe
time(ortimes)statedintheSCC.TherightandpossessionmaynotbeexclusivetotheContractor.If,underthe
Contract, the Procuring Entity is required to give (to the Contractor) possession of any foundation, structure,
plant or means of access, the Procuring Entity shall do so in the time and manner stated in the Specification.
However, the Procuring Entity may withhold any such right or possession until the Performance
Securityhasbeenreceived.

If no such time is stated in the SCC, the Procuring Entity shall give the Contractor right of access to, and
possessionof,theSitewithinsuchtimesasrequiredtoenabletheContractortoproceedwithoutdisruptionin
accordancewiththeprogrammesubmittedunderSub-Clause8.3[Programme].

213 IftheContractorsuffersdelayand/orincursCostasaresultofafailurebytheProcuringEntitytogiveanysuch
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rightorpossessionwithinsuchtime,theContractorshallgivenoticetotheEngineerandshallbeentitledsubject
toSub-Clause20.1[Contractor'sClaims]to:

a) an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4
[ExtensionofTimeforCompletion],and

b) paymentofanysuchCost-plusprofit,whichshallbeincludedintheContractPrice.

Afterreceivingthisnotice,theEngineershallproceedinaccordancewithSub-Clause3.5[Determinations]
toagreeordeterminethesematters.

However, if and to the extent that the Procuring Entity's failure was caused by any error or delay by the
Contractor, including an error in, or delay in the submission of, any of the Contractor's Documents, the
Contractorshallnotbeentitledtosuchextensionoftime,Costorprofit.

Permits,LicensesorApprovals

TheProcuringEntityshallprovide,attherequestoftheContractor,suchreasonableassistanceastoallowthe
Contractortoobtainproperly:

a) CopiesoftheLawsoftheCountrywhicharerelevanttotheContractbutarenotreadilyavailable,and
b) Anypermits,licensesorapprovalsrequiredbytheLawsoftheCountry:

i) WhichtheContractorisrequiredtoobtainunderSub-Clausel.13 [CompliancewithLaws],
ii)  ForthedeliveryofGoods,includingclearancethroughcustoms,and
iii) FortheexportofContractor'sEquipmentwhenitisremovedfromtheSite.

ProcuringEntity'sPersonnel

The Procuring Entity shall be responsible for ensuring that the Procuring Entity's Personnel and the Procuring
Entity's other contractors on the Site:

a) co-operatewiththeContractor'seffortsunderSub-Clause4.6[Co-operation],and
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b) takeactionssimilartothosewhichtheContractorisrequiredtotakeundersub-paragraphs(a),(b)and(c)of Sub-
Clause4.8[SafetyProcedures]andunderSub-Clause4.18[ProtectionoftheEnvironment].

ProcuringEntity'sFinancial Arrangement

TheProcuringEntityshallsubmit,beforetheCommencementDateandthereafterwithin30daysafterreceiving
anyrequestfromtheContractor,reasonableevidencethatfinancialarrangementshavebeenmadeandarebeing
maintained which will enable the Procuring Entity to pay the Contract Price punctually (as estimated at that
time) in accordance with Clause 14 [Contract Price and Payment]. Before the Procuring Entity makes any
material change to his financial arrangements, the Procuring Entity shall give notice to the Contractor with
detailedparticulars.

In addition, if the Procuring Entity has notified to the Contractor that the Procuring Entity has suspended
disbursementsunderitsloan,whichfinancesinwholeorinparttheexecutionoftheWorks,theProcuringEntity ~ shall
give notice of such suspension to the Contractor with detailed particulars, including the date of such
notification, with a copy to the 2.4.3Engineer, within 7 days of the Procuring Entity having received the
suspensionnotificationfromtheProcuringEntity.Ifalternativefundswillbeavailableinappropriatecurrencies  to
the Procuring Entity to continue making payments to the Contractor beyond a date 60 day after the date of
Procuring Entity notification of the suspension, the Procuring Entity shall provide reasonable evidence in his
noticeoftheextenttowhichsuchfundswillbeavailable.

ProcuringEntity'sClaims

If the Procuring Entity considers itself to be entitled to any payment under any Clause of these Conditions or
otherwise in connection with the Contract, and/or to any extension of the Defects Notification Period, the
Procuring Entity or the shall give notice and particulars to the Contractor. However, notice is not required for
paymentsdueunderSub-Clause4.19[Electricity, WaterandGas],underSub-Clause4.20[ ProcuringEntity's
EquipmentandFree-IssueMaterials],orforotherservicesrequestedbytheContractor.

Thenoticeshallbegivenassoonaspracticableandnolongerthan30daysaftertheProcuringEntitybecame
aware,orshouldhavebecomeaware,oftheeventorcircumstancesgivingrisetotheclaim. Anoticerelatingto
anyextensionoftheDefectsNotificationPeriodshallbegivenbeforetheexpiryofsuchperiod.

TheparticularsshallspecifytheClauseorotherbasisoftheclaimandshallincludesubstantiationoftheamount and/or
extension to which the Procuring Entity considers itself to be entitled in connection with the Contract.
TheEngineershallthenproceedinaccordancewithSub-Clause3.5[Determinations]toagreeordetermine(i)
theamount(ifany)whichtheProcuringEntityisentitledtobepaidbytheContractor,and/or(ii)theextension (if any)
of the Defects Notification Period in accordance with Sub-Clause 11.3 [Extension of Defects
NotificationPeriod].

THEENGINEER
Engineer'sDutiesand Authority

TheProcuringEntityshallappointtheEngineerwhoshallcarryoutthedutiesassignedtohimintheContract. The
Engineer's staff shall include suitably qualified engineers and other professionals who are competent to
carryouttheseduties.

The Engineer shall have no authority to amend the Contract.
TheEngineermayexercisetheauthorityattributabletotheEngineerasspecifiedinornecessarilytobeimplied
fromtheContract.IftheEngineerisrequiredtoobtaintheapprovaloftheProcuringEntitybeforeexercisingaspecified
authority,therequirementsshallbeasstatedintheParticularConditions. TheProcuringEntityshall
promptlyinformtheContractorofanychangetotheauthorityattributedtotheEngineer.

However, whenever the Engineer exercises a specified authority for which the Procuring Entity's approval is
required,then(forthepurposesoftheContract)theProcuringEntityshallbedeemedtohavegivenapproval.
ExceptasotherwisestatedintheseConditions:

a) Whenevercarryingoutdutiesorexercisingauthority,specifiedinorimpliedbytheContract,theEngineer
shallbedeemedtoactfortheProcuringEntity;theEngineerhasnoauthoritytorelieveeitherPartyofany
duties,obligationsor

b) any approval, check, certificate, consent, examination, inspection, instruction, notice, proposal, request,
test,orsimilaractbytheEngineer(includingabsenceofdisapproval)shallnotrelievetheContractorfrom  any
responsibility he has under the Contract, including responsibility for  errors,
omissions,discrepanciesandnon-compliances;and
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c) anyactbytheEngineerinresponsetoaContractor'srequestexceptasotherwiseexpresslyspecifiedshallbe
notifiedinwritingtotheContractorwithin14daysofreceipt.

The following provisions shall apply; The Engineer shall obtain the specific approval of the Procuring Entity
beforetakingactionunderthe-followingSub-ClausesoftheseConditions:

a) Sub-Clause4.12:agreeingordetermininganextensionoftimeand/oradditionalcost.
b) Sub-Clausel3.1:instructingaVariation,except;
i) InanemergencysituationasdeterminedbytheEngineer,or

ii) IfsuchaVariationwouldincreasethe AcceptedContractAmountbylessthanthepercentagespecified
intheSCC.

¢) Sub-Clausel3.3:ApprovingaproposalforVariationsubmittedbytheContractorinaccordancewithSub
Clausel3.1or13.2.

d) Sub-Clausel3.4:Specifyingtheamountpayableineachoftheapplicablecurrencies.

Notwithstanding the obligation, as set out above, to obtain approval, if, in the opinion of the Engineer, an
emergencyoccursaffectingthesafetyoflifeorofthe Worksorofadjoiningproperty,hemay,withoutrelieving
theContractorofanyofhisdutiesandresponsibilityundertheContract,instructtheContractortoexecuteall
suchworkortodoallsuchthingsasmay,intheopinionoftheEngineer,benecessarytoabateorreducetherisk.
TheContractorshallforthwithcomply,despitetheabsenceofapprovaloftheProcuringEntity,withanysuch
instructionoftheEngineer. TheEngineershalldetermineanadditiontotheContractPrice,inrespectofsuch
instruction, in accordance with Clause 13 and shall notify the Contractor accordingly, with a copy to the
ProcuringEntity.

DelegationbytheEngineer

TheEngineermayfromtimetotimeassigndutiesanddelegateauthoritytoassistants,andmayalsorevokesuch
assignment or delegation. These assistants may include a resident engineer, and/or independent inspectors
appointedtoinspectand/ortestitemsofPlantand/orMaterials. Theassignment,delegationorrevocationshall
beinwritingandshallnottakeeffectuntilcopieshavebeenreceivedbybothParties. However,unlessotherwise
agreedbybothParties,theEngineershallnotdelegatetheauthoritytodetermineanymatterinaccordancewith ~ Sub-
Clause3.5[Determinations].

Eachassistant,towhomdutieshavebeenassignedorauthorityhasbeendelegated,shallonlybeauthorizedto issue
instructions to the Contractor to the extent defined by the delegation. Any approval, check, certificate,
consent, examination, inspection, instruction, notice, proposal, request, test, or similar act by an assistant, in
accordance with the delegation, shall have the same effect as though the act had been an act of the Engineer.
However:

a) Anyfailuretodisapproveanywork,PlantorMaterialsshallnotconstituteapproval,andshallthereforenot
prejudicetherightoftheEngineertorejectthework,PlantorMaterials;

b) If the Contractor questions any determination or instruction of an assistant, the Contractor may refer the
mattertotheEngineer,whoshallpromptlyconfirm,reverseorvarythedeterminationorinstruction.

InstructionsoftheEngineer

TheEngineermayissuetotheContractor(atanytime)instructionsandadditionalormodifiedDrawingswhich
maybenecessaryfortheexecutionofthe Worksandtheremedyingofanydefects,allinaccordancewiththeContract.
The Contractor shall only take instructions from the Engineer, or from an assistant to whom the
appropriateauthorityhasbeendelegatedunderthisClause.IfaninstructionconstitutesaVariation,Clause 13
[Variationsand Adjustments]shallapply.

The Contractor shall comply with the instructions given by the Engineer or delegated assistant, on anymatter

related to the Contract. Whenever practicable, their instructions shall be given in writing. If the Engineer or a

delegatedassistant:

a) Givesanoralinstruction,

b) Receives a written confirmation of the instruction, from (or on behalf of) theContractor, within two
workingdaysaftergivingtheinstruction,and

¢) Doesnotreplybyissuingawrittenrejectionand/orinstructionwithintwo working days after
receivingtheconfirmation,thentheconfirmationshallconstitutethewritteninstructionoftheEngineerordelegat
edassistant(asthecasemaybe).

ReplacementoftheEngineer
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IftheProcuringEntityintendstoreplacetheEngineer,theProcuringEntityshall,notlessthan2 1daysbeforethe
intendeddateofreplacement,givenoticetotheContractorofthename,addressandrelevantexperienceofthe
intendedreplacementEngineer.IftheContractorconsiderstheintendedreplacementEngineertobeunsuitable,
hehastherighttoraiseobjectionagainsthimbynoticetotheProcuringEntity, withsupportingparticulars,and
theProcuringEntityshallgivefullandfairconsiderationtothisobjection.

Determinations

WhenevertheseConditionsprovidethattheEngineershallproceedinaccordancewiththisSub-Clause3.5to
agreeordetermineanymatter,theEngineershallconsultwitheachPartyinan endeavor toreachagreement.If
agreementisnotachieved,theEngineershallmakeafairdeterminationinaccordancewiththeContract,taking
dueregardofallrelevantcircumstances.

TheEngineershallgivenoticetobothPartiesofeachagreementordetermination,withsupportingparticulars, within
30 days from the receipt of the corresponding claim or request except when otherwise specified. Each Party
shall give effect to each agreement or determination unless and until revised under Clause 20 [Claims,
DisputesandArbitration].

THECONTRACTOR
Contractor'sGeneralObligations

The Contractor shall design (to the extent specified in the Contract), execute and complete the Works in
accordancewiththeContractandwiththeEngineer'sinstructions,andshallremedyanydefectsinthe Works.

The Contractor shall provide the Plant and Contractor's Documents specified in the Contract, and all
Contractor's Personnel, Goods, consumables and other things and services, whether of a temporary or
permanentnature,requiredinandforthisdesign,execution,completionandremedyingofdefects.

Allequipment,material,andservicestobeincorporatedinorrequiredforthe Works
shallhavetheirorigininanyeligiblesourcecountryasdefinedbythe ProcuringEntity.

TheContractorshallberesponsiblefortheadequacy,stabilityandsafetyofallSiteoperationsandofallmethods of
construction. Except to the extent specified in the Contract, the Contractor (i) shall be responsible for all
Contractor'sDocuments, Temporary Works,andsuchdesignofeachitemofPlantandMaterialsasisrequired
fortheitemtobeinaccordancewiththeContract,and(ii)shallnototherwiseberesponsibleforthedesignor
specificationofthePermanentWorks.

TheContractorshall,wheneverrequiredbytheEngineer,submitdetailsofthearrangementsandmethodswhich
theContractorproposestoadoptfortheexecutionoftheWorks.Nosignificantalterationtothesearrangements
andmethodsshallbemadewithoutthishavingpreviouslybeennotifiedtotheEngineer.

TheContractorshallnotcommenceany Works,includingmobilizationand/orpre-constructionactivities(e.g.
limited clearance for haul roads, site accesses and work site establishment, geotechnical investigations or
investigationstoselectancillaryfeaturessuchasquarriesandborrowpits),unlesstheEngineerissatisfiedthat
appropriatemeasuresareinplacetoaddressenvironmental,social,healthandsafetyrisksandimpacts.

IftheContractspecifiesthattheContractorshalldesignanypartofthePermanentWorks,thenunlessotherwisestatedi
ntheParticularConditions:

a) TheContractorshallsubmittotheEngineertheContractor'sDocumentsforthispartinaccordancewiththe
proceduresspecifiedintheContract;

b) TheseContractor'sDocumentsshallbeinaccordancewiththeSpecificationandDrawings,shallbewritten in the
language for communications defined in Sub-Clause 1.4 [Law and Language], and shall include
additional information required by the Engineer to add to the Drawings for co-ordination of each Party's
designs;

¢) TheContractorshallberesponsibleforthispartanditshall,whenthe Worksarecompleted,befitforsuch
purposesforwhichthepartisintendedasarespecifiedintheContract;and

d) PriortothecommencementoftheTestsonCompletion,theContractorshallsubmittotheEngineerthe“as- built”
documents and, if applicable, operation and maintenance manuals in accordance with the
SpecificationandinsufficientdetailfortheProcuringEntitytooperate,maintain,dismantle,reassemble,
adjustandrepairthispartofthe Works.Suchpartshallnotbeconsideredtobecompletedforthev purposesof
taking-over under Sub-Clause 10.1 [Taking Over of the Works and Sections] until these documents and
manualshavebeensubmittedtotheEngineer.
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PerformanceSecurity

PerformancesecurityshallnotberequiredforcontractsestimatedtocostlessthanKenyashillingsfivemillion
shillings.

TheContractorshallobtain(athiscost)aPerformanceSecurityforproperperformance,intheamountstatedin
theSCCanddenominatedinthecurrency(ies)oftheContractorinafreelyconvertiblecurrencyacceptableto
theProcuringEntity.IfanamountisnotstatedintheSCC,thisSub-Clauseshallnotapply.

TheContractorshalldeliverthePerformanceSecuritytotheProcuringEntitywithin14daysafterreceivingthe Letter
of Acceptance and shall send a copy to the Engineer. The Performance Security shall be issued by a
reputableProcuringEntityorfinancialinstitutionselectedbytheContractorandshallbeintheformannexedto
theParticularConditions,asstipulatedbytheProcuringEntityintheSCC,orinanotherformapprovedbythe
ProcuringEntity.

The Contractor shall ensure that the Performance Security is valid and enforceable until the Contractor has
executedandcompletedtheWorksandremediedanydefects.IfthetermsofthePerformanceSecurityspecify
itsexpirydate,andtheContractorhasnotbecomeentitledtoreceivethePerformanceCertificatebythedate30
dayspriortotheexpirydate,theContractorshallextendthevalidityofthePerformanceSecurityuntilthe Works
havebeencompletedandanydefectshavebeenremedied.

TheProcuringEntityshallnotmakeaclaimunderthePerformanceSecurity,exceptforamountstowhichtheProcurin
gEntityisentitledundertheContract.

TheProcuringEntityshallindemnifyandholdtheContractorharmlessagainstandfromalldamages,lossesand
expenses(includinglegalfeesandexpenses)resultingfromaclaimunderthePerformanceSecuritytotheextent
towhichtheProcuringEntitywasnotentitledtomaketheclaim.

The Procuring Entity shall return the Performance Security to the Contractor within 21 days after receiving a
copyofthePerformanceCertificate.

Without limitation to the provisions of the rest of this Sub-Clause, whenever the Engineer determines an
additionorareductiontotheContractPriceasaresultofachangeincostand/orlegislation,orasaresultofaVariation,am
ountingtomorethan25percentoftheportionoftheContractPricepayableinaspecificcurrency,
theContractorshallattheEngineer'srequestpromptlyincrease,ormaydecrease,asthecasemaybe,thevalue
ofthePerformanceSecurityinthatcurrencybyanequalpercentage.

Contractor'sRepresentative

TheContractorshallappointtheContractor'sRepresentativeandshallgivehimallauthoritynecessarytoacton
theContractor'sbehalfundertheContract.Unless the Contractor's Representative is named in the Contract, the
Contractor shall, prior to the CommencementDate, submit
totheEngineerforconsentthenameandparticularsofthepersontheContractor
proposestoappointasContractor'sRepresentative.lfconsentiswithheldorsubsequentlyrevokedintermsof ~ Sub-
Clause6.9[Contractor'sPersonnel],oriftheappointedpersonfailstoactasContractor'sRepresentative,
theContractorshallsimilarlysubmitthenameandparticularsofanothersuitablepersonforsuchappointment.

TheContractorshallnot,withoutthepriorconsentoftheEngineer,revoketheappointmentoftheContractor's
Representativeorappointareplacement.

ThewholetimeoftheContractor'sRepresentativeshallbegiventodirectingtheContractor'sperformanceofthe
Contract.IftheContractor'sRepresentativeistobetemporarilyabsentfromtheSiteduringtheexecutionofthe Works,
a suitable replacement person shall be appointed, subject to the Engineer's prior consent, and the
Engineershallbenotifiedaccordingly.

The Contractor's Representative shall, on behalf of the Contractor, receive instructions under Sub-Clause 3.3
[InstructionsoftheEngineer].

The Contractor's Representative may delegate any powers, functions and authority to any competent person,
andmayatanytimerevokethedelegation. AnydelegationorrevocationshallnottakeeffectuntiltheEngineer has
received prior notice signed by the Contractor's Representative, naming the person and specifying the
powers,functionsandauthoritybeingdelegatedorrevoked.
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TheContractor'sRepresentativeshallbefluentinthelanguageforcommunicationsdefinedinSub-Clausel1.4  [Law
and Language]. If the Contractor's Representative's delegates are not fluent in the said language, the
Contractorshallmakecompetentinterpretersavailableduringallworkinghoursinanumberdeemedsufficient by
theEngineer.

Subcontractors
TheContractorshallnotsubcontractthewholeofthe Works.

TheContractorshallberesponsiblefortheactsordefaultsofanySubcontractor,hisagentsoremployees,asif
theyweretheactsordefaultsoftheContractor.UnlessotherwisestatedintheParticularConditions:

a) TheContractorshallnotberequiredtoobtainconsenttosupplierssolelyofMaterials,ortoasubcontractforwhicht
heSubcontractorisnamedintheContract;

b) ThepriorconsentoftheEngineershallbeobtainedtootherproposedSubcontractors;

¢) the Contractor shall give the Procuring entity not less than 14 days' notice of the intended date of the
commencementofeachSubcontractor'swork,andofthecommencementofsuchworkontheSite;and

d) each subcontract shall include provisions which would entitle the Procuring Entity to require the
subcontract to be assigned to the Procuring Entity under Sub-Clause 4.5 [Assignment of Benefit of
Subcontract](iforwhenapplicable)orintheeventofterminationunderSub-Clause15.2[ Terminationby
ProcuringEntity].

TheContractorshallensurethattherequirementsimposedontheContractorbySub-Clause1.12[Confidential
Details]applyequallytoeachSubcontractor.

Wherepracticable,theContractorshallgivefairandreasonableopportunityforcontractorsfromtheCountrytobeapp
ointedasSubcontractors.

AssignmentofBenefitofSubcontract

IfaSubcontractor'sobligationsextendbeyondtheexpirydateoftherelevantDefectsNotificationPeriodand
theEngineer,priortothisdate,instructstheContractortoassignthebenefitofsuchobligationstotheProcuring
Entity,thentheContractorshalldoso.Unlessotherwisestatedintheassignment,theContractorshallhaveno
liabilitytotheProcuringEntityfortheworkcarriedoutbytheSubcontractoraftertheassignmenttakeseffect.

Co-operation

The Contractor shall, as specified in the Contract or as instructed by the Engineer,

allowappropriateopportunitiesforcarryingoutworkto:

a) TheProcuringEntity'sPersonnel,

b) AnyothercontractorsemployedbytheProcuringEntity,and

¢) Thepersonnelofanylegallyconstitutedpublicauthorities,whomaybeemployedintheexecutiononorneartheSit
eofanyworknotincludedintheContract.

Anysuchinstructionshallconstitutea VariationifandtotheextentthatitcausestheContractortosufferdelays
and/ortoincurUnforeseeableCost.Servicesforthesepersonnelandothercontractorsmayincludetheuseof
Contractor's Equipment, Temporary Works or access arrangements which are the responsibility of the
Contractor.

If,undertheContract,theProcuringEntityisrequiredtogivetotheContractorpossessionofanyfoundation,
structure, plant or means of access in accordance with Contractor’s Documents, the Contractor shall submit
such documentstotheEngineerinthetimeandmannerstatedintheSpecification.

SettingOut
TheContractorshallsetouttheWorksinrelationtooriginalpoints,linesandlevelsofreferencespecifiedinthe
ContractornotifiedbytheEngineer. TheContractorshallberesponsibleforthecorrectpositioningofallpartsof

theWorks,andshallrectifyanyerrorinthepositions,levels,dimensionsoralignmentofthe Works.

TheProcuringEntityshallberesponsibleforanyerrorsinthesespecifiedornotifieditemsofreference,butthe
Contractorshallusereasonableeffortstoverifytheiraccuracybeforetheyareused.

If the Contractor suffers delay and/or incurs Cost from executing work which was necessitated by an error in
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these items of reference, and an experienced contractor could not reasonably have discovered such error and

avoidedthisdelayand/orCost,theContractorshallgivenoticetotheEngineerandshallbeentitledsubjectto Sub-

Clause20.1[Contractor'sClaims]to:

a) an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4
[ExtensionofTimeforCompletion],and

b) paymentofanysuchCost-plusprofit,whichshallbeincludedintheContractPrice.

Afterreceivingthisnotice,theEngineershallproceedinaccordancewithSub-Clause3.5[Determinations]to
agreeordetermine(i)whetherand(ifso)towhatextenttheerrorcouldnotreasonablyhavebeendiscovered,
and(ii)themattersdescribedinsub-paragraphs(a)and(b)aboverelatedtothise.

SafetyProcedures

The Contractor shall:

a) Complywithallapplicablesafetyregulations,

b) TakecareforthesafetyofallpersonsentitledtobeontheSite,

¢) UsereasonableeffortstokeeptheSiteand Worksclearofunnecessaryobstructionsastoavoiddangerto
thesepersons,

d) provide fencing, lighting, guarding and watching of the Works until completion and taking over under
Clausel0[ProcuringEntity'sTakingOver],and

e) ProvideanyTemporaryWorks(includingroadways,footways,guardsandfences)whichmaybenecessary,
becauseoftheexecutionofthe Works,fortheuseandprotectionofthepublicandofownersandoccupiers
ofadjacentland.

QualityAssurance

The Contractor shall institute a quality assurance system to demonstrate compliance with the requirementsof
the Contract. The system shall be in accordance with the details stated in the Contract. The Engineer shall be
entitledtoauditanyaspectofthesystem.

Detailsofallproceduresand compliance documentsshallbesubmittedtotheEngineerforinformationbefore each
design and execution stage is commenced. When any document of a technical nature is issued to the
Engineer, evidence of the prior approval by the Contractor itself shall be apparent on
thedocumentitself.Compliance with the quality assurance system shall not relieve the Contractor of any of
his duties, obligations or responsibilities under the Contract.

SiteData

TheProcuringEntityshallhavemadeavailabletotheContractorforhisinformation,priortotheBaseDate,all
relevant data in the Procuring Entity's possession on sub-surface and hydrological conditions at the Site,
includingenvironmentalaspects. TheProcuringEntityshallsimilarlymakeavailabletotheContractorallsuch
datawhichcomeintotheProcuringEntity'spossessionaftertheBaseDate. TheContractorshallberesponsible
forinterpretingallsuchdata.

Totheextentwhichwaspracticable(takingaccountofcostandtime),theContractorshallbedeemedtohave obtained

all necessary information as to risks, contingencies and other circumstances which may influenceor

affecttheTenderorWorks.Tothesameextent,theContractorshallbedeemedtohaveinspectedandexamined the

Site, its surroundings, the above data and other available information, and to have been satisfied before

submittingtheTenderastoallrelevantmatters,including(withoutlimitation):

a) TheformandnatureoftheSite,includingsub-surfaceconditions,

b) Thehydrologicalandclimaticconditions,

¢) TheextentandnatureoftheworkandGoodsnecessaryfortheexecutionand completion of the Works
andtheremedyingofanydefects,

d) TheLaws,proceduresandlaborpracticesoftheCountry,and

e) TheContractor'srequirementsforaccess,accommodation,facilities, personnel, power, transport,
waterandotherservices.

SufficiencyoftheAcceptedContractAmount

TheContractorshallbedeemedto:

a) HavesatisfieditselfastothecorrectnessandsufficiencyoftheAcceptedContractAmount,and

b) HavebasedtheAcceptedContractAmountonthedata,interpretations,necessaryinformation,inspections,
examinationsandsatisfactionastoallrelevantmattersreferredtoinSub-Clause4.10[SiteData].
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UnlessotherwisestatedintheContract,the AcceptedContractAmountcoversalltheContractor'sobligations under
the Contract (including those under Provisional Sums, if any) and all things necessary for the proper
executionandcompletionoftheWorksandtheremedyingofanydefects.

UnforeseeablePhysical Conditions

InthisSub-Clause,“physicalconditions”meansnaturalphysicalconditionsandman-madeandotherphysical
obstructionsandpollutants,whichtheContractorencountersattheSitewhenexecutingtheWorks, including sub-
surfaceandhydrologicalconditionsbutexcludingclimaticconditions.

If the Contractor encounters adverse physical conditions which he considers to have been Unforeseeable, the
ContractorshallgivenoticetotheEngineerassoonaspracticable.

Thisnoticeshalldescribethephysicalconditions,sothattheycanbeinspectedbytheEngineer,andshallsetout
thereasonswhytheContractorconsidersthemtobeUnforeseeable. TheContractorshallcontinueexecutingthe
Works, using such proper and reasonable measures as are appropriate for the physical conditions, and shall
complywithanyinstructionswhichtheEngineermaygive.IfaninstructionconstitutesaVariation,Clause 13
[Variationsand Adjustments]shallapply.

If and to the extent that the Contractor encounters physical conditions which are Unforeseeable, gives such a
notice,andsuffersdelayand/orincursCostduetotheseconditions,theContractorshallbeentitledsubjectto
noticeunderSub-Clause20.1[Contractor'sClaims]to:
a) Anextensionoftimeforanysuchdelay,ifcompletionisorwillbedelayed,underSub-Clause8.4[Extension

of TimeforCompletion],and
b) PaymentofanysuchCost,whichshallbeincludedintheContractPrice.

Upon receiving such notice and inspecting and/or investigating these physical conditions, the Engineer shall
proceed in accordance with Sub-Clause 3.5 [Determinations] to agree or determine (i) whether and (if so) to
whatextentthesephysicalconditionswereUnforeseeable,and(ii)themattersdescribedinsub-paragraphs(a)
and(b)aboverelatedtothisextent.

However,beforeadditional Costisfinallyagreedordeterminedundersub-paragraph(ii),theEngineermayalso
reviewwhetherotherphysicalconditionsinsimilarpartsofthe Works(ifany)weremorefavorablethancould
reasonably have been foreseen when the Contractor submitted the Tender. If and to the extent that thesemore
favorable conditions were encountered, the Engineer may proceed in accordance with Sub-Clause3.5
[Determinations]toagreeordeterminethereductionsinCostwhichwereduetotheseconditions,whichmaybe
included (as deductions) in the Contract Price and Payment Certificates. However, the net effect of all
adjustments under sub-paragraph (b) and all these reductions, for all the physical conditions encountered in
similarpartsoftheWorks,shallnotresultin any reductionintheContractPrice.

The Engineer shall take account of any evidence of the physical conditions foreseen by the Contractor when
submitting the Tender, which shall be made available by the Contractor, but shall not be bound by the
Contractor'sinterpretationofanysuchevidence.

Rightsof WayandFacilities

UnlessotherwisespecifiedintheContracttheProcuringEntityshallprovideeffectiveaccesstoandpossession
oftheSiteincludingspecialand/ortemporaryrights-of-waywhicharenecessaryfortheWorks. TheContractor
shallobtain,athisriskandcost,anyadditionalrightsofwayorfacilitiesoutsidetheSitewhich
hemayrequireforthepurposesoftheWorks.

AvoidanceofInterference

The Contractor shall not interfere unnecessarily or improperly with:
a) Theconvenienceofthepublic,or

b) Theaccesstoanduseandoccupationofallroadsandfootpaths,irrespectiveofwhethertheyarepublicorintheposs
essionoftheProcuringEntityorofothers.

The Contractor shall indemnify and hold the Procuring Entity harmless against and from all damages, losses
and expenses (including legal fees and expenses) resulting from any such unnecessary or improper

interference.

AccessRoute
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TheContractorshallbedeemedtohavebeensatisfiedastothesuitabilityandavailabilityofaccessroutestothe
SiteatBaseDate. TheContractorshallusereasonableeffortstopreventanyroadorbridgefrombeingdamaged by the
Contractor's traffic or by the Contractor's Personnel. These efforts shall include the proper use of
appropriatevehiclesandroutes.

Except as otherwise stated in these Conditions:

a) TheContractorshall(asbetweentheParties)beresponsibleforanymaintenancewhichmayberequiredfor
hisuseofaccessroutes;

b) the Contractor shall provide all necessary signs or directions along access routes, and shall obtain any
permissionwhichmayberequiredfromtherelevantauthoritiesforhisuseofroutes,signsanddirections;

c) theProcuringEntityshallnotberesponsibleforanyclaimswhichmayarisefromtheuse or
otherwiseofanyaccessroute;

d) theProcuringEntitydoesnotguaranteethesuitabilityoravailabilityof particular accessroutes;and

e) Costsduetonon-suitabilityornon-availability,fortheuserequiredbytheContractor,ofaccessroutesshall
bebornebytheContractor.

Transport ofGoods

Unless otherwise stated in the Particular Conditions:

a) TheContractorshallgivetheEngineernotlessthan21days'noticeofthedateon which any Plant or a
majoritemofotherGoodswillbedeliveredtotheSite;

b) The Contractor shall be responsible for packing, loading, transporting, receiving, unloading, storing and
protectingallGoodsandotherthingsrequiredforthe Works;and

¢) TheContractorshallindemnifyandholdtheProcuringEntityharmlessagainstandfromalldamages,losses
andexpenses(includinglegalfeesandexpenses)resultingfromthetransportofGoods,andshallnegotiate
andpayallclaimsarisingfromtheirtransport.

Contractor'sEquipment
TheContractorshallberesponsibleforallContractor'sEquipment. WhenbroughtontotheSite,Contractor's
EquipmentshallbedeemedtobeexclusivelyintendedfortheexecutionoftheWorks. TheContractorshallnot

removefromtheSiteanymajoritemsofContractor'sEquipmentwithouttheconsentoftheEngineer.However,
consentshallnotberequiredforvehiclestransportingGoodsorContractor'sPersonneloffSite.

ProtectionoftheEnvironment

TheContractorshalltakeallreasonablestepstoprotecttheenvironment(bothonandofftheSite)andtolimit
damageandnuisancetopeopleandpropertyresultingfrompollution,noiseandotherresultsofhisoperations.

TheContractorshallensurethatemissions,surfacedischargesandeffluentfromtheContractor'sactivitiesshall
notexceedthevaluesstatedintheSpecificationorprescribedbyapplicableLaws.

Electricity, WaterandGas

The Contractor shall, except as stated below, be responsible for the provision of all power, water and other
serviceshemayrequireforhisconstructionactivitiesandtotheextentdefinedintheSpecifications, for the tests.

TheContractorshallbeentitledtouseforthepurposesofthe Workssuchsuppliesofelectricity,water,gasand
otherservicesasmaybeavailableontheSiteandofwhichdetailsandpricesaregivenintheSpecification.The
Contractor shall, at his risk and cost, provide any apparatus necessary for his use of these services and for
measuringthequantitiesconsumed.

Thequantitiesconsumedandtheamountsdue(attheseprices)forsuchservicesshallbeagreedordetermined by the
Engineer in accordance with Sub-Clause 2.5 [Procuring Entity's Claims] and Sub-Clause 3.5
[Determinations].TheContractorshallpaytheseamountstotheProcuringEntity.

ProcuringEntity'sEquipmentandFree-IssueMaterials

TheProcuringEntityshallmaketheProcuringEntity'sEquipment(ifany)availablefortheuseoftheContractor
intheexecutionofthe Worksinaccordancewiththedetails,arrangementsandpricesstatedintheSpecification.
UnlessotherwisestatedintheSpecification:

a) TheProcuringEntityshallberesponsiblefortheProcuringEntity'sEquipment,exceptthat

b) The Contractor shall be responsible for each item of Procuring Entity's Equipment whilst any of the
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Contractor'sPersonnelisoperatingit,drivingit,directingitorinpossessionorcontrolofit.

The appropriate quantities and the amounts due (at such stated prices) for the use of Procuring Entity's
EquipmentshallbeagreedordeterminedbytheEngineerinaccordancewithSub-Clause2.5[ProcuringEntity's
Claims]andSub-Clause3.5[Determinations]. TheContractorshallpaytheseamountstotheProcuringEntity.

The Procuring Entity shall supply, free of charge, the “free-issue materials” (if any) in accordance with the
detailsstatedintheSpecification. TheProcuringEntityshall,athisriskandcost,providethesematerialsc atthe
timeandplacespecifiedintheContract. TheContractorshallthenvisuallyinspectthemandshallpromptlygive notice
to the Engineer of any shortage, defect or default in these materials. Unless otherwise agreed by both
Parties,theProcuringEntityshallimmediatelyrectifythenotifiedshortage,defectordefault.

After this visual inspection, the free-issue materials shall come under the care, custody and control of the
Contractor. TheContractor'sobligationsofinspection,care,custodyandcontrolshallnotrelievetheProcuring
Entityofliabilityforanyshortage,defectordefaultnotapparentfromavisualinspection.

ProgressReports

Unless otherwise stated in the Particular Conditions, monthly progress reports shall be prepared by the
ContractorandsubmittedtotheEngineerinsixcopies. Thefirstreportshallcovertheperioduptotheendofthe
firstcalendarmonthfollowingtheCommencementDate.Reportsshallbesubmittedmonthlythereafter,each
within7daysafterthelastdayoftheperiodtowhichitrelates.

Reporting shall continue until the Contractor has completed all work which is known to be outstanding at the
completiondatestatedintheTaking-OverCertificatefortheWorks.

Each report shall include:

a) charts and detailed descriptions of progress, including each stage of design (if any), Contractor’s
Documents, procurement, manufacture, delivery to Site, construction, erection and testing;
andincludingthese stages for work by each nominated Subcontractor (as defined in Clause 5
[Nominated Subcontractors]),

b) photographsshowingthestatusofmanufactureandofprogressontheSite;

¢) forthemanufactureofeachmainitemofPlantandMaterials,thenameofthemanufacturer,manufacture
location,percentageprogress,andtheactualorexpecteddatesof:

1) commencement ofmanufacture,

ii) Contractor'sinspections,

iii) tests,and

iv) shipmentandarrivalattheSite;
d) thedetailsdescribedinSub-Clause6.10[RecordsofContractor'sPersonnelandEquipment];
e) copiesofqualityassurancedocuments,testresultsandcertificatesofMaterials;

f) listofnoticesgivenunderSub-Clause2.5[ProcuringEntity'sClaims]andnoticesgivenunderSub-Clause
20.1 [Contractor's Claims];

g) safety statistics, including details of any hazardous incidents and activities relating to environmental
aspectsandpublicrelations;and

h) comparisons of actual and planned progress, with details of any events or circumstances which may
jeopardize the completion in accordance with the Contract, and the measures being (or to be) adopted to
overcomedelays.

The Contractor shall provide immediate notification to the Engineer of incidents in the following categories.
FulldetailsofsuchincidentsshallbeprovidedtotheEngineerwithinthetimeframeagreedwiththeEngineer.

a) confirmedorlikelyviolationofanylaworinternationalagreement;

b) anyfatalityorseriousinjury;

c) significant adverse effects or damage to private property (e.g. vehicle accident, damage from fly rock,
workingbeyondtheboundary);

d) majorpollutionofdrinkingwateraquiferordamageordestructionofrareorendangeredhabitat(including
protectedareas)orspecies;or

e) any allegation of sexual harassment or sexual misbehavior, child abuse, defilement, or other violations
involvingchildren.

SecurityoftheSite
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Unless otherwise stated in the Particular Conditions:
a) TheContractorshallberesponsibleforkeepingunauthorizedpersonsofftheSite,and

b) AuthorizedpersonsshallbelimitedtotheContractor'sPersonnelandtheProcuringEntity'sPersonnel;and to
any other personnel notified to the Contractor, by the Procuring Entity or the Engineer, as authorized
personneloftheProcuringEntity'sothercontractorsontheSite.

Contractor'sOperationsonSite

TheContractorshallconfinehisoperationstotheSite,andtoanyadditionalareaswhichmaybeobtainedbythe
Contractor and agreed by the Engineer as additional working areas. The Contractor shall take all necessary
precautions to keep Contractor's Equipment and Contractor's Personnel within the Site and these additional
areas,andtokeepthemoffadjacentland.

DuringtheexecutionoftheWorks,theContractorshallkeeptheSitefreefromallunnecessaryobstructionand
shallstoreordisposeofanyContractor'sEquipmentorsurplusmaterials. TheContractorshallclearawayand
removefromtheSiteanywreckage,rubbishandTemporary Workswhicharenolongerrequired.

UpontheissueofaTaking-OverCertificate,theContractorshallclearawayandremove,fromthatpartofthe Site and
Works to which the Taking-Over Certificate refers, all Contractor's Equipment, surplus material,
wreckage,rubbishandTemporaryWorks. TheContractorshallleavethatpartoftheSiteandtheWorksinaclean — and
safe condition. However, the Contractor may retain on Site, during the Defects Notification Period, such
GoodsasarerequiredfortheContractortofulfilobligationsundertheContract.

Fossils

All fossils, coins, articles of value or antiquity, and structures and other remains or items of geological or
archaeologicalinterestfoundontheSiteshallbeplacedunderthecareandauthorityoftheProcuringEntity. The
ContractorshalltakereasonableprecautionstopreventContractor'sPersonnelorotherpersonsfromremoving
ordamaginganyofthesefindings.

TheContractorshall,upondiscoveryofanysuchfinding,promptlygivenoticetotheEngineer,whoshallissue
instructions for dealing with it. If the Contractor suffers delay and/or incurs Cost from complying with the
instructions,theContractorshallgiveafurthernoticetotheEngineerandshallbeentitledsubjecttoSub-Clause20.1
[Contractor's Claims] to:

a) an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4
[ExtensionofTimeforCompletion],and
b) paymentofanysuchCost,whichshallbeincludedintheContractPrice.

After receiving this further notice, the Engineer shall proceed in accordance with Sub-Clause 3.5
[Determinations] to agree or determine these matters.

NOMINATEDSUBCONTRACTORS
Definitionof“nominatedSubcontractor

In the Contract, “nominated Subcontractor” means a Subcontractor:

a) WhoisstatedintheContractasbeinganominatedSubcontractor,or

b) whomtheEngineer,underClausel3[Variationsand Adjustments],instructstheContractortoemployasa
SubcontractorsubjecttoSub-Clause5.2[ObjectiontoNotification].

Objection toNomination

The Contractor shall not be under any obligation to employ a nominated Subcontractor against whom the
Contractor raises reasonable objection by notice to the Engineer as soon as practicable, with supporting
particulars.Anobjectionshallbedeemedreasonableifitarisesfrom(amongotherthings)anyofthefollowing
matters, unless the Procuring Entity agrees in writing to indemnify the Contractor against and from the
consequencesofthematter:

a) there are reasons to believe that the Subcontractor does not have sufficient competence, resources or
financialstrength;

b) thenominatedSubcontractordoesnotaccepttoindemnifytheContractoragainstandfromanynegligence
ormisuseofGoodsbythenominatedSubcontractor,hisagentsandemployees;or

¢) the nominated Subcontractor does not accept to enter into a subcontract which specifies that, for the
subcontractedwork(includingdesign,ifany),thenominatedSubcontractorshall:
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1) undertaketotheContractorsuchobligationsandliabilitiesaswillenabletheContractortodischarge
hisobligationsandliabilitiesundertheContract;

ii) indemnifytheContractoragainstandfromallobligationsandliabilitiesarisingunderorinconnection with
the Contract and from the consequences of any failure by the Subcontractor to perform these
obligationsortofulfiltheseliabilities,and

iii) bepaidonlyifandwhentheContractorhasreceivedfromtheProcuringEntitypaymentsforsumsdue
undertheSubcontractreferredtounderSub-Clause5.3[PaymenttonominatedSubcontractors].

PaymentstonominatedSubcontractors

TheContractorshallpaytothenominatedSubcontractortheamountsshownonthenominatedSubcontractor's
invoicesapprovedbytheContractorwhichtheEngineercertifiestobedueinaccordancewiththesubcontract.
TheseamountsplusotherchargesshallbeincludedintheContractPriceinaccordancewithsub-paragraph(b) ofSub-
Clausel3.5[ProvisionalSums],exceptasstatedinSub-Clause5.4[EvidenceofPayments].

Evidence of Payments

Before issuing a Payment Certificate which includes an amount payable to a nominated Subcontractor, the

Engineer may request the Contractor to supply reasonable evidence that the nominated Subcontractor

hasreceived all amounts due in accordance with previous Payment Certificates, less applicable deductions

for retention or otherwise. Unless the Contractor:

a) SubmitsthisreasonableevidencetotheEngineer,or

b) 1) satisfiestheEngineerinwritingthattheContractorisreasonablyentitledto withhold or refuse to pay

theseamounts,and
i1) submits to the Engineer reasonable evidence that the nominated Subcontractor has been notified

of the Contractor's entitlement, then the Procuring Entity may (at his sole discretion) pay, direct
to the
nominatedSubcontractor,partorallofsuchamountspreviouslycertified(lessapplicabledeductions) as
are due to the nominated Subcontractor and for which the Contractor has failed to submit the
evidence described in sub-paragraphs (a) or (b) above. The Contractor shall then repay, to the
Procuring Entity, the amount which the nominated Subcontractor was directly paid by the
Procuring Entity.

STAFFANDLABOR
EngagementofStaffandL.abor

ExceptasotherwisestatedintheSpecification,theContractorshallmakearrangementsfortheengagementof
allstaffandlabor,localorotherwise,andfortheirpayment,feeding,transport,and, whenappropriate,housing. ~ The
Contractor is encouraged, to the extent practicable and reasonable, to employ staff and labor with
appropriatequalificationsandexperiencefromsourceswithintheCountry.

Ratesof Wagesand ConditionsofLabor

The Contractor shall pay rates of wages, and observe conditions of labor, which are not lower than those
established for the trade or industry where the work is carried out. If no established rates or conditions are
applicable,theContractorshallpayratesofwagesandobserveconditionswhicharenotlowerthanthegeneral
levelofwagesandconditionsobservedlocallybyProcuringEntity'swhosetradeorindustryissimilartothatof
theContractor.

The Contractor shall inform the Contractor's Personnel about their liability to pay personal income taxes in
Kenyainrespectofsuchoftheirsalaries,wages,allowancesandanybenefitsasaresubjecttotaxundertheLaws
ofKenyaforthetimebeinginforce,andtheContractorshallperformsuchdutiesinregardtosuchdeductions
thereofasmaybeimposedonhimbysuchLaws.

PersonsintheServiceofProcuringEntity

The Contractor shall not recruit, or attempt to recruit, staff and labor from amongst the Procuring Entity's
Personnel.

LaborLaws
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TheContractorshallcomplywithalltherelevantlaborLawsapplicabletotheContractor'sPersonnel,including
Lawsrelatingtotheiremployment,health,safety,welfare,immigrationandemigration,andshallallowthemall
theirlegalrights.

The Contractor shall require his employees to obey all applicable Laws, including those concerning safety at
work.

WorkingHours

NoworkshallbecarriedoutontheSiteonlocallyrecognizeddaysofrest,oroutsidethenormalworkinghoursstatedint

heSCC,unless:

a) OtherwisestatedintheContract,

b) TheEngineergivesconsent,or

¢) Theworkisunavoidable,ornecessaryfortheprotectionoflifeorpropertyorforthesafetyofthe Works,in
whichcasetheContractorshallimmediatelyadvisetheEngineer.

FacilitiesforStaffandLabor

Except as otherwise stated in the Specification, the Contractor shall provide and maintain all necessary
accommodationandwelfarefacilitiesfortheContractor'sPersonnel. TheContractorshallalsoprovidefacilities
fortheProcuringEntity'sPersonnelasstatedintheSpecification.

TheContractorshallnotpermitanyoftheContractor'sPersonneltomaintainanytemporaryorpermanentliving
quarterswithinthestructuresformingpartofthePermanentWorks.

Health andSafety

The Contractor shall at all times take all reasonable precautions to maintain the health and safety of the
Contractor's Personnel. In collaboration with local health authorities, the Contractor shall ensure thatmedical
staff, first aid facilities, sick bay and ambulance service are available at all times at the Site and at any
accommodationforContractor'sandProcuringEntity'sPersonnel,andthatsuitablearrangementsaremadefor
allnecessarywelfareandhygienerequirementsandforthepreventionofepidemics.

TheContractorshallappointanaccidentpreventionofficerattheSite,responsibleformaintainingsafetyand
protectionagainstaccidents. Thispersonshallbequalifiedforthisresponsibilityandshallhavetheauthorityto
issueinstructionsandtakeprotectivemeasurestopreventaccidents. Throughouttheexecutionofthe Works, the
Contractorshallprovidewhateverisrequiredbythispersontoexercisethisresponsibilityandauthority.

TheContractorshallsend,totheEngineer,detailsofanyaccidentassoonaspracticableafteritsoccurrence. The
Contractor shall maintain records and make reports concerning health, safety and welfare of persons, and
damagetoproperty,astheEngineermayreasonablyrequire.

HIV-AIDS Prevention. The Contractor shall conduct an HIV-AIDS awareness programme via an approved
serviceproviderandshallundertakesuchothermeasuresasarespecifiedinthisContracttoreducetheriskofthe
transferofthe HIVvirusbetweenandamongtheContractor'sPersonnelandthelocalcommunity,topromoteearlydi
agnosisandtoassistaffectedindividuals.

Contractor'sSuperintendence

Throughout the execution of the Works, and as long thereafter as is necessary to fulfil the Contractor's
obligations,theContractorshallprovideallnecessarysuperintendencetoplan,arrange,direct,manage,inspect
andtestthework.

Superintendenceshallbegivenbyasufficientnumberofpersonshavingadequateknowledgeofthelanguage for
communications (defined in Sub-Clause 1.4 [Law and Language]) and of the operations to be carried out
(includingthemethodsandtechniquesrequired,thehazardslikelytobeencounteredandmethodsofpreventing
accidents),forthesatisfactoryandsafeexecutionofthe Works.

Contractor'sPersonnel

The Contractor's Personnel specified in the SCC shall be appropriately qualified, skilled and experienced in
their respective trades or occupations. The Engineer may require the Contractor to remove (or cause to be
removed) any person employed on the Site or Works, including the Contractor's Representative if applicable,
who:



a) Persistsinanymisconductorlackofcare,

b) Carriesoutdutiesincompetentlyornegligently,

¢) FailstoconformwithanyprovisionsoftheContract,

d) Persistsinanyconductwhichisprejudicialtosafety,health,ortheprotectionoftheenvironment,or

e) Basedonreasonableevidence,isdeterminedtohaveengagedinFraudandCorruptionduringtheexecutionofthe

Works.
692  Ifappropriate,theContractorshallthenappoint(orcausetobeappointed)asuitablereplacementperson.
610 RecordsofContractor'sPersonnelandEquipment
TheContractorshallsubmit,totheEngineer,detailsshowingthenumberofeachclassofContractor'sPersonnel and of
each type of Contractor's Equipment on the Site. Details shall be submitted each calendar month, in a

formapprovedbytheEngineer,untiltheContractorhascompletedallworkwhichisknowntobeoutstandingatthecomple
tiondatestatedintheTaking-OverCertificatefortheWorks.

611 DisorderlyConduct

TheContractorshallatalltimestakeallreasonableprecautionstopreventanyunlawful,riotousordisorderly
conductbyoramongsttheContractor'sPersonnel,andtopreservepeaceandprotectionofpersonsandproperty
onandneartheSite.

612 ForeignPersonnel

6121 The Contractor may bring in to the Country any foreign personnel who are necessary for the execution of the
Works to the extent allowed by the applicable Laws. The Contractor shall ensure that these personnel are
provided with the required residence visas and work permits. The Procuring Entity will, if requested by the
Contractor,usehisLowestendeavorsinatimelyandexpeditiousmannertoassisttheContractorinobtaining
anylocal,state,nationalorgovernmentpermissionrequiredforbringingintheContractor'spersonnel.

6122 TheContractorshallberesponsibleforthereturnofthesepersonneltotheplacewheretheywererecruitedorto
theirdomicile.IntheeventofthedeathintheCountryofanyofthesepersonnelormembersoftheirfamilies,the
Contractorshallsimilarlyberesponsibleformakingtheappropriatearrangementsfortheirreturnorburial.

613  Supply of Foodstuffs

6.13.1 The Contractor shall arrange for the provision of a sufficient supply of suitable food as may be stated in the
Specification at reasonable prices for the Contractor's Personnel for the purposes of or in connection with the
Contract.

614  SupplyofWater

TheContractorshall,havingregardtolocalconditions,provideontheSiteanadequatesupplyofdrinkingand
otherwaterfortheuseoftheContractor'sPersonnel.

615 MeasuresagainstInsectandPestNuisance

TheContractorshallatalltimestakethenecessaryprecautionstoprotecttheContractor'sPersonnelemployed
ontheSitefrominsectandpestnuisance,andtoreducethedangertotheirhealth.TheContractorshallcomply
withalltheregulationsofthelocalhealthauthorities,includinguseofappropriateinsecticide.

616  AlcoholicLiquororDrugs

TheContractorshallnot,otherwisethaninaccordancewiththelLawsoftheCountry,import,sell,give,barteror
otherwisedisposeofanyalcoholicliquorordrugs,orpermitorallowimportation,sale,gift,barterordisposal
thereofbyContractor'sPersonnel.

617 ArmsandAmmunition

The Contractor shall not give, barter, or otherwise dispose of, to any person, any arms or ammunition of any
kind, or allow Contractor's Personnel to do so.

618 FestivalsandReligiousCustoms

The Contractor shall respect the Country's recognized festivals, days of rest and religious or other customs.
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FuneralArrangements

The Contractor shall be responsible, to the extent required by local regulations, for making any funeral
arrangements for any of his local employees who may die while engaged upon the Works.

ProhibitionofForcedorCompulsoryLabor

TheContractorshallnotemployforcedlabor,whichconsistsofanyworkorservice,notvoluntarilyperformed, that is
exacted from an individual under threat of force or penalty, and includes any kind of involuntary or
compulsorylabor,suchasindenturedlabor,bondedlabororsimilarlabor-contractingarrangements.

ProhibitionofHarmful ChildLabor

The Contractor shall not employ children in a manner that is economically exploitative, or is likely to be
hazardous,ortointerferewith,thechild'seducation,ortobeharmfultothechild'shealthorphysical,mental, spiritual,
moral, or social development. Where the relevant labor laws of the Country have provisions for
employmentofminors,theContractorshallfollowthoselawsapplicabletotheContractor.Childrenbelowthe
ageof18yearsshallnotbeemployedindangerouswork.

EmploymentRecordsofWorkers

The Contractor shall keep complete and accurate records of the employment of labor at the Site. The records
shall include the names, ages, genders, hours worked and wages paid to all workers. These records shall be
summarizedonamonthlybasisandsubmittedtotheEngineer.Theserecordsshallbeincludedinthedetailsto
besubmittedbytheContractorunderSub-Clause6.10[RecordsofContractor'sPersonnelandEquipment].

Workers'Organizations

The Contractor shall comply with laws on workers' rights to form and to join workers' organizations without
interference and to bargain collectively.

Non-Discriminationand EqualOpportunity

The Contractor shall not make employment decisions on the basis of personal characteristics unrelated to
inherent job requirements. The Contractor shall base the employment relationship on the principle of equal
opportunityandfairtreatmentandshallnotdiscriminatewithrespecttoaspectsoftheemploymentrelationship,
includingrecruitmentandhiring,compensation(includingwagesandbenefits),workingconditionsandterms
ofemployment,accesstotraining,promotion,terminationofemploymentorretirement,anddiscipline.

Plant,Materialsand Workmanship
MannerofExecution

The Contractor shall carry out the manufacture of Plant, the production and manufacture of Materials,

andallotherexecutionoftheWorks:

a) Inthemanner(ifany)specifiedintheContract,

b) Inaproperworkmanlikeandcarefulmanner,inaccordancewithrecognizedgoodpractice,and

¢) With properly equipped facilities and non-hazardous Materials, except as otherwise specified in the
Contract.

Samples

TheContractorshallsubmitthefollowingsamplesofMaterials,andrelevantinformation,totheEngineerfor
consentpriortousingtheMaterialsinorforthe Works:

a) manufacturer'sstandardsamplesofMaterialsandsamplesspecifiedintheContract,allattheContractor'scost,an
d

b) additionalsamplesinstructedbytheEngineerasaVariation.
Each sample shall be labeled as to origin and intended use in the Works.

Inspection

TheProcuringEntity'sPersonnelshallatallreasonabletimes:
a) HavefullaccesstoallpartsoftheSiteandtoallplacesfromwhichnaturalMaterialsarebeingobtained,and

b) During production, manufacture and construction (at the Site and elsewhere), be entitled to examine,
inspect,measureandtestthematerialsandworkmanship,andtochecktheprogressofmanufactureofPlant
andproductionandmanufactureofMaterials.
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The Contractor shall give the Procuring Entity's Personnel full opportunity to carry out these activities,
including providing access, facilities, permissions and safety equipment. No such activity shall relieve the
Contractorfromanyobligationorresponsibility.

TheContractorshallgivenoticetotheEngineerwheneveranyworkisreadyandbeforeitiscoveredup,putout of sight,
or packaged for storage or transport. The Engineer shall then either carry out the examination,
inspection,measurementortestingwithoutunreasonabledelay,orpromptlygivenoticetotheContractorthat
theEngineerdoesnotrequiretodoso.IftheContractorfailstogivethenotice,heshall,ifandwhenrequiredby
theEngineer,uncovertheworkandthereafterreinstateandmakegood,allattheContractor'scost.

Testing
ThisSub-ClauseshallapplytoalltestsspecifiedintheContract,otherthanthe TestsafterCompletion(ifany).

ExceptasotherwisespecifiedintheContract,theContractorshallprovideallapparatus,assistance,documents  and
other information, electricity, equipment, fuel, consumables, instruments, labor, materials, and suitably
qualifiedandexperiencedstaff,asarenecessarytocarryoutthespecifiedtestsefficiently. TheContractorshall

agree,withtheEngineer,thetimeandplaceforthespecifiedtestingofanyPlant,Materialsandotherpartsofthe Works.

TheEngineermay,underClause13[ Variationsand Adjustments],varythelocationordetailsofspecifiedtests, or
instruct the Contractor to carry out additional tests. If these varied or additional tests show that the tested
Plant,MaterialsorworkmanshipisnotinaccordancewiththeContract,thecostofcarryingoutthis Variation
shallbebornebytheContractor,notwithstandingotherprovisionsoftheContract.

The Engineer shall give the Contractor not less than 24 hours' notice of the Engineer's intention to attend the
tests. If the Engineer does not attend at the time and place agreed, the Contractor may proceed with the tests,
unless otherwise instructed by the Engineer, and the tests shall then be deemed to have been made in the
Engineer'spresence.

IftheContractorsuffersdelayand/orincursCostfromcomplyingwiththeseinstructionsorasaresultofadelay for
which the Procuring Entity is responsible, the Contractor shall give notice to the Engineer and shall be
entitledsubjecttoSub-Clause20.1[Contractor'sClaims]to:

a) Anextensionoftimeforanysuchdelay,ifcompletionisorwillbedelayed,underSub-Clause8.4[Extension
of TimeforCompletion],and

b) PaymentofanysuchCost-plusprofit,whichshallbeincludedintheContractPrice.

Afterreceivingthisnotice,theEngineershallproceedinaccordancewithSub-Clause3.5[Determinations]to
agreeordeterminethesematters.

TheContractorshallpromptlyforwardtotheEngineerdulycertifiedreportsofthetests. Whenthespecifiedtests
havebeenpassed,theEngineershallendorsetheContractor'stestcertificate,orissueacertificatetohim,tothat
effect.IftheEngineerhasnotattendedthetests,heshallbedeemedtohaveacceptedthereadingsasaccurate.

Rejection

If, as a result of an examination, inspection, measurement or testing, any Plant, Materials or workmanship is
found to be defective or otherwise not in accordance with the Contract, the Engineer may reject the Plant,
MaterialsorworkmanshipbygivingnoticetotheContractor,withreasons. TheContractorshallthenpromptly
makegoodthedefectandensurethattherejecteditemcomplieswiththeContract.

IftheEngineerrequiresthisPlant,Materialsorworkmanshiptoberetested,thetestsshallberepeatedunderthe
sametermsandconditions.IftherejectionandretestingcausetheProcuringEntitytoincuradditionalcosts,the
ContractorshallsubjecttoSub-Clause2.5[ProcuringEntity'sClaims]paythesecoststotheProcuringEntity.

RemedialWork
Notwithstandinganyprevioustestorcertification,theEngineermayinstructtheContractorto:

a) removefromtheSiteandreplaceanyPlantorMaterialswhichisnotinaccordancewiththeContract,
b) removeandre-executeanyotherworkwhichisnotinaccordancewiththeContract,and

c) execute any work which is urgently required for the safety of the Works, whether because of anaccident,
unforeseeableeventorotherwise.

The Contractor shall comply with the instruction within a reasonable time, which shall be the time (if any)
specifiedintheinstruction,orimmediatelyifurgencyisspecifiedundersub-paragraph(c).

IftheContractorfailstocomplywiththeinstruction,theProcuringEntityshallbeentitledtoemployandpay
otherpersonstocarryoutthework.ExcepttotheextentthattheContractorwouldhavebeenentitledtopayment for the
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work, the Contractor shall subject to Sub-Clause 2.5 [Procuring Entity's Claims] pay to the Procuring
Entityallcostsarisingfromthisfailure.

OwnershipofPlantandMaterials

ExceptasotherwiseprovidedintheContract,eachitemofPlantandMaterialsshall,totheextentconsistentwith
theLawsoftheCountry,becomethepropertyoftheProcuringEntityatwhicheveristheearlierofthefollowing
times,freefromliensandotherencumbrances:

a) WhenitisincorporatedintheWorks;

b) When the Contractor is paid the corresponding value of the Plant and Materials under Sub-Clause 8.10
[PaymentforPlantandMaterialsinEventofSuspension].

Royalties

Unless otherwise stated in the Specification, the Contractor shall pay all royalties, rents and other payments for:
a) NaturalMaterialsobtainedfromoutsidetheSite,and

b) Thedisposalofmaterialfromdemolitionsandexcavationsandofothersurplusmaterial(whethernaturalor man-
made),excepttotheextentthatdisposalareaswithintheSitearespecifiedintheContract.

COMMENCEMENT,DELAYSANDSUSPENSION
CommencementofWorks

ExceptasotherwisespecifiedintheSpecial ConditionsofContract,theCommencementDateshallbethedateat
which the following precedent conditions have all been fulfilled and the Engineer's notification recording the
agreement of both Parties on such fulfilment and instructing to commence the Work is received by the
Contractor:

a) ContractbyrelevantauthoritiesoftheCountry;

b) delivery to the Contractor of reasonable evidence of the Procuring Entity's financial arrangements(under
Sub-Clause2.4[ProcuringEntity'sFinancial Arrangements]);

c) signature of the Contract Agreement by both Parties, and if required, approval of the except if otherwise
specified in the SCC, effective access to and possession of the Site given to the Contractor together with
such permission(s) under (a) of Sub-Clause 1.13 [Compliance with Laws] as required for the
commencementoftheWorks

d) receiptbytheContractoroftheAdvancePaymentunderSub-Clause14.2[ AdvancePayment]providedthat
thecorrespondingProcuringEntityguaranteehasbeendeliveredbytheContractor.

IfthesaidEngineer'sinstructionisnotreceivedbytheContractorwithin180daysfromhisreceiptoftheLetter
of Acceptance,theContractorshallbeentitledtoterminatetheContractunderSub-Clause 16.2[ Terminationby
Contractor].

The Contractor shall commence the execution of the Works as soon as is reasonably practicable after the
CommencementDateandshallthenproceedwiththe Workswithdueexpeditionandwithoutdelay.

TimeforCompletion

TheContractorshallcompletethewholeoftheWorks,andeachSection(ifany),withintheTimeforCompletion
fortheWorksorSection(asthecasemaybe),including:

a) achievingthepassingoftheTestsonCompletion,and
b) completing all work which is stated in the Contract as being required for the Works or Section to be

considered to be completed for the purposes of taking-over under Sub-Clause 10.1 [Taking Over of the
Works andSections].

Programme

TheContractorshallsubmitadetailedtimeprogrammetotheEngineerwithin14daysafterreceivingthenotice under
Sub-Clause 8.1 [Commencement of Works]. The Contractor shall also submit a revised programme
whenever the previous programme is inconsistent with actual progress or with the Contractor's obligations.
Eachprogrammeshallinclude:

a) the order in which the Contractor intends to carry out the Works, including the anticipated timing ofeach
stage of design (if any), Contractor's Documents, procurement, manufacture of Plant, delivery to Site,
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construction,erectionandtesting,

b) each of these stages for work by each nominated Subcontractor (as defined in Clause 5 [Nominated
Subcontractors]),

c¢) thesequenceandtimingofinspectionsandtestsspecified in the Contract,and
d) asupportingreportwhichincludes:

i)  ageneraldescriptionofthemethodswhichtheContractorintendstoadopt,andofthemajorstages,in
theexecutionoftheWorks,and

ii) details showing the Contractor's reasonable estimate of the number of each class of Contractor's
PersonnelandofeachtypeofContractor'sEquipment,requiredontheSiteforeachmajorstage.

Unless the Engineer, within 14 days after receiving a programme, gives notice to the Contractor stating the
extent to which it does not comply with the Contract, the Contractor shall proceed in accordance with the
programme, subject to his other obligations under the Contract. The Procuring Entity's Personnel shall be
entitledtorelyupontheprogrammewhenplanningtheiractivities.

TheContractorshallpromptlygivenoticetotheEngineerofspecificprobablefutureeventsorcircumstances ~ which
may adversely affect the work, increase the Contract Price or delay the execution of the Works. The
Engineer may require the Contractor to submit an estimate of the anticipated effect of the future event or
circumstances,and/oraproposalunderSub-Clause13.3[VariationProcedure].

If,atanytime,theEngineergivesnoticetotheContractorthataprogrammefails(totheextentstated)tocomply
withtheContractortobeconsistentwithactualprogressandtheContractor'sstatedintentions,theContractor
shallsubmitarevisedprogrammetotheEngineerinaccordancewiththisSub-Clause.

Extensionof Timefor Completion

TheContractorshallbeentitledsubjecttoSub-Clause20.1[Contractor'sClaims]toanextensionofthe Timefor
CompletionifandtotheextentthatcompletionforthepurposesofSub-Clause10.1[TakingOverofthe Works
andSections]isorwillbedelayedbyanyofthefollowingcauses:

a) a Variation (unless an adjustment to the Time for Completion has been agreed under Sub-Clause 13.3
[Variation Procedure]) or other substantial change in the quantity of an item of work included in the
Contract,

b) acauseofdelaygivinganentitlementtoextensionoftimeunderaSub-ClauseoftheseConditions,

¢) exceptionallyadverseclimaticconditions,

d) Unforeseeable shortages in the availability of personnel or Goods caused by epidemic or governmental
actions,or

e) Anydelay,impedimentorpreventioncausedbyorattributabletotheProcuringEntity,theProcuringEntity's
Personnel,ortheProcuringEntity'sothercontractors.

IftheContractorconsidersitselftobeentitledtoanextensionofthe TimeforCompletion,theContractorshall
givenoticetotheEngineerinaccordancewithSub-Clause20.1[Contractor'sClaims]. Whendeterminingeach
extensionoftimeunderSub-Clause20.1,theEngineershallreviewpreviousdeterminationsandmayincrease,
butshallnotdecrease,thetotalextensionoftime.

DelaysCausedbyAuthorities

If the following conditions apply, namely:

a) TheContractorhasdiligentlyfollowedtheprocedureslaiddownbytherelevantlegallyconstitutedpublic
authoritiesintheCountry,

b) TheseauthoritiesdelayordisrupttheContractor'swork,and

c) The delay or disruption was Unforeseeable, then this delay or disruption will be considered as a cause of
delayundersub-paragraph(b)ofSub-Clause8.4[ Extensionof TimeforCompletion].

Rate ofProgress

If,atanytime:
a) ActualprogressistooslowtocompletewithintheTimeforCompletion,and/or

b) Progresshasfallen(orwillfall)behindthecurrentprogrammeunderSub-Clause8.3[Programme],other
thanasaresultofacauselistedinSub-Clause8.4[ Extensionof TimeforCompletion],thentheEngineer may
instruct the Contractor to submit, under Sub-Clause 8.3 [Programme], a revised programme and
supporting report describing the revised methods which the Contractor proposes to adopt in order to
expediteprogressandcompletewithintheTimeforCompletion.
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Unless the Engineer notifies otherwise, the Contractor shall adopt these revised methods, which may
requireincreasesintheworkinghoursand/orinthenumbersofContractor'sPersonneland/orGoods,atthe
riskandcostoftheContractor.IftheserevisedmethodscausetheProcuringEntitytoincuradditionalcosts,
theContractorshallsubjecttonoticeunderSub-Clause2.5[ProcuringEntity'sClaims]paythesecoststo
theProcuringEntity,inadditiontodelaydamages(ifany)underSub-Clause8.7below.

Additional costs of revised methods including acceleration measures, instructed by the Engineer to reduce
delaysresultingfromcauseslistedunderSub-Clause8.4[Extensionof TimeforCompletion]shallbepaidby
theProcuringEntity,withoutgenerating,however,anyotheradditionalpaymentbenefittotheContractor.

DelayDamages

If the Contractor fails to comply with Sub-Clause 8.2 [Time for Completion], the Contractor shall subject to
notice under Sub-Clause 2.5 [Procuring Entity's Claims] pay delay damages to the Procuring Entity for this
default.ThesedelaydamagesshallbethesumstatedintheSCC,whichshallbepaidforeverydaywhichshall
elapsebetweentherelevantTimeforCompletionandthedatestatedinthe Taking-OverCertificate. However, the
total amount due under this Sub-Clause shall not exceed the maximum amount of delay damages (if any)
statedintheSCC.

ThesedelaydamagesshallbetheonlydamagesduefromtheContractorforsuchdefault,otherthanintheevent of
termination under Sub-Clause 15.2 [Termination by Procuring Entity] prior to completion of the Works.
These damages shall not relieve the Contractor from his obligation to complete the Works, or from any other
duties,obligationsorresponsibilitieswhichhemayhaveundertheContract.

Suspensionof Work

TheEngineermayatanytimeinstructtheContractortosuspendprogressofpartorallofthe Works.Duringsuch
suspension,theContractorshallprotect,storeandsecuresuchpartorthe Worksagainstanydeterioration,loss
ordamage.

TheEngineermayalsonotifythecauseforthesuspension.Ifandtotheextentthatthecauseisnotifiedandisthe
responsibilityoftheContractor,thefollowingSub-Clauses8.9,8.10and8.11shallnotapply.

Consequences ofSuspension

IftheContractorsuffersdelayand/orincursCostfromcomplyingwiththeEngineer'sinstructionsunderSub- Clause
8.8 [Suspension of Work] and/or from resuming the work, the Contractor shall give notice to the
EngineerandshallbeentitledsubjecttoSub-Clause20.1[Contractor'sClaims]to:

a) Anextensionoftimeforanysuchdelay,ifcompletionisorwillbedelayed,underSub-Clause8.4[Extension
ofTimeforCompletion],and

b) PaymentofanysuchCost,whichshallbeincludedintheContractPrice.

Afterreceivingthisnotice,theEngineershallproceedinaccordancewithSub-Clause3.5[Determinations]
toagreeordeterminethesematters.

TheContractorshallnotbeentitledtoanextensionoftime for, ortopaymentoftheCostincurredin,making good the
consequences of the Contractor's faulty design, workmanship or materials, or of the Contractor's
failuretoprotect,storeorsecureinaccordancewithSub-Clause8.8[Suspensionof Work].

PaymentforPlantandMaterialsinEventofSuspension

TheContractorshallbeentitledtopaymentofthevalue(asatthedateofsuspension)ofPlantand/orMaterials
whichhavenotbeendeliveredtoSite,if:
a) theworkonPlantordeliveryofPlantand/orMaterialshasbeensuspendedformorethan30days,and

b) theContractorhasmarkedthePlantand/orMaterialsastheProcuringEntity'spropertyinaccordancewith
theEngineer'sinstructions.

ProlongedSuspension

If the suspension under Sub-Clause 8.8 [Suspension of Work] has continued for more than 84 days, the
ContractormayrequesttheEngineer'spermissiontoproceed.IftheEngineerdoesnotgivepermissionwithin
30daysafterbeingrequestedtodoso,theContractormay,bygivingnoticetotheEngineer,treatthesuspension
asanomissionunderClause 13[Variationsand Adjustments]oftheaffectedpartoftheWorks.Ifthesuspension affects
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the whole of the Works, the Contractor may give notice of termination under Sub-Clause 16.2
[Terminationby Contractor].

ResumptionofWork

Afterthepermissionorinstructiontoproceedisgiven,theContractorandtheEngineershalljointlyexaminethe Works
andthePlantandMaterialsaffectedbythesuspension. TheContractorshallmakegoodanydeterioration
ordefectinorlossofthe WorksorPlantorMaterials,whichhasoccurredduringthesuspensionafterreceiving
fromtheEngineeraninstructiontothiseffectunderClause13[Variationsand Adjustments].

TESTS ONCOMPLETION
Contractor'sObligations

The Contractor shall carry out the Tests on Completion in accordance with this Clause and Sub-Clause 7.4
[Testing],afterprovidingthedocumentsinaccordancewithsub-paragraph(d)ofSub-Clause4.1[Contractor's
GeneralObligations].

TheContractorshallgivetotheEngineernotlessthan2 1days'noticeofthedateafterwhichtheContractorwill
bereadytocarryouteachoftheTestsonCompletion.Unlessotherwiseagreed, TestsonCompletionshallbe
carriedoutwithin 14daysafterthisdate,onsuchdayordaysastheEngineershallinstruct.

Inconsideringtheresultsofthe TestsonCompletion,theEngineershallmakeallowancesfortheeffectofany
useoftheWorksbytheProcuringEntityontheperformanceorothercharacteristicsofthe Works.Assoonasthe
Works,oraSection,havepassedanyTestsonCompletion,theContractorshall submit
acertifiedreportoftheresultsoftheseTeststotheEngineer.

DelayedTests

If the Tests on Completion are being unduly delayed by the Procuring Entity, Sub-Clause 7.4 [Testing] (fifth
paragraph)and/orSub-Clause10.3[InterferencewithTestsonCompletion]shallbeapplicable.

IftheTestsonCompletionarebeingundulydelayedbytheContractor,theEngineermaybynoticerequirethe
Contractor to carry out the Tests within 21 days after receiving the notice. The Contractor shall carry out the
TestsonsuchdayordayswithinthatperiodastheContractormayfixandofwhichheshallgivenoticetothe Engineer.

IftheContractorfailstocarryoutthe TestsonCompletionwithintheperiodof2 1days,theProcuringEntity's
PersonnelmayproceedwiththeTestsattheriskandcostoftheContractor. TheTestsonCompletionshallthen
bedeemedtohavebeencarriedoutinthepresenceoftheContractorandtheresultsofthe Testsshallbeaccepted
asaccurate.

Retesting

IftheWorks,oraSection,failtopasstheTestsonCompletion,Sub-Clause7.5[Rejection]shallapply,andthe Engineer
or the Contractor may require the failed Tests, and Tests on Completion on any related work, to be
repeatedunderthesametermsandconditions.

FailuretoPassTestsonCompletion

IftheWorks,oraSection,failtopasstheTestsonCompletionrepeatedunderSub-Clause9.3[Retesting],the
Engineershallbeentitledto:

a) OrderfurtherrepetitionofTestsonCompletionunderSub-Clause9.3;

b) IfthefailuredeprivestheProcuringEntityofsubstantiallythewholebenefitofthe WorksorSection,reject
theWorksorSection(asthecasemaybe),inwhicheventtheProcuringEntityshallhavethesameremedies
asareprovidedinsub-paragraph(c)ofSub-Clause11.4[FailuretoRemedyDefects];or

¢) IssueaTaking-OverCertificate,iftheProcuringEntity so requests.

Intheeventofsub-paragraph(c),theContractorshallproceedinaccordancewithallotherobligationsunderthe
Contract, and the Contract Price shall be reduced by such amount as shall be appropriate to cover thereduced
valuetotheProcuringEntityasaresultofthisfailure.Unlesstherelevant reductionforthisfailureisstated(orits
methodofcalculationisdefined)intheContract,theProcuringEntitymayrequirethereductiontobe(i)agreed
bybothParties(infullsatisfactionofthisfailureonly)andpaidbeforethisTaking-OverCertificateisissued,or

(i1) determined and paid under Sub-Clause 2.5 [Procuring Entity's Claims] and Sub-Clause 3.5



10.

101

1011

1012

1013

1014

102

1021

1022

1023

1024

103

[Determinations].
PROCURINGENTITY'STAKINGOVER
TakingOverofthe WorksandSections

ExceptasstatedinSub-Clause9.4[FailuretoPassTestsonCompletion],theWorksshallbetakenoverbythe
ProcuringEntitywhen(i)theWorkshavebeencompletedinaccordancewiththeContract,includingthematters
describedinSub-Clause8.2[ TimeforCompletion]andexceptasallowedinsub-paragraph(a)below,and(ii)a
Taking-OverCertificateforthe Workshasbeenissued,orisdeemedtohavebeenissuedinaccordancewiththis ~ Sub-
Clause.

TheContractormayapplybynoticetotheEngineerforaTaking-OverCertificatenotearlierthan14daysbefore
theWorkswill,intheContractor'sopinion,becompleteandreadyfortakingover.IftheWorksaredividedinto
Sections,theContractormaysimilarlyapplyforaTaking-OverCertificateforeachSection.

The Engineer shall, within 30 days after receiving the Contractor's application:

a) issue the Taking-Over Certificate to the Contractor, stating the date on which the Works or Section were
completedinaccordancewiththeContract,exceptforanyminoroutstandingworkanddefectswhichwill
notsubstantiallyaffecttheuseoftheWorksorSectionfortheirintendedpurpose(eitheruntilorwhilstthis
workiscompletedandthesedefectsareremedied);or

b) reject the application, giving reasons and specifying the work required to be done by the Contractor to
enabletheTaking-OverCertificatetobeissued. TheContractorshallthencompletethisworkbeforeissuing
afurthernoticeunderthisSub-Clause.

If theEngineerfailseither toissuetheTaking-OverCertificateortorejecttheContractor'sapplicationwithinthe
period of 30 days, and if the Works or Section (as the case may be) are substantially in accordance with the
Contract,theTaking-OverCertificateshallbedeemedtohavebeenissuedonthelastdayofthatperiod.

TakingOverofPartsoftheWorks

TheEngineermay,atthesolediscretionoftheProcuringEntity,issueaTaking-OverCertificateforanypartof
thePermanentWorks.

The Procuring Entity shall not use any part of the Works (other than as a temporary measure which is either
specified in the Contract or agreed by both Parties) unless and until the Engineer has issued a Taking-Over
Certificateforthispart. However,iftheProcuringEntitydoesuseanypartofthe Worksbeforethe Taking-Over
Certificate isissued:

a) Thepartwhichisusedshallbedeemedtohavebeentakenoverasfromthedateonwhichitisused,

b) TheContractorshallceasetobeliableforthecareofsuchpartasfromthisdate, whenresponsibilityshallpasstothe
ProcuringEntity,and

¢) IfrequestedbytheContractor,theEngineershallissueaTaking-OverCertificateforthispart.

AftertheEngineerhasissuedaTaking-OverCertificateforapartoftheWorks,theContractorshallbegiventhe earliest
opportunity to take such steps as may be necessary to carry out any outstanding Tests onCompletion. The
Contractor shall carry out these Tests on Completion as soon as practicable before the expiry date of the
relevantDefectsNotificationPeriod.

IftheContractorincursCostasaresultoftheProcuringEntitytakingoverand/orusingapartofthe Works,other
thansuchuseasisspecifiedintheContractoragreedbytheContractor,theContractorshall(i)givenoticetothe
Engineerand(ii)beentitledsubjecttoSub-Clause20. 1 [Contractor'sClaims]topaymentofanysuchCost-plus
profit,whichshallbeincludedintheContractPrice. Afterreceivingthisnotice,theEngineershallproceedin
accordancewithSub-Clause3.5[DeterminationsJtoagreeordeterminethisCostandprofit.

If a Taking-Over Certificate has been issued for a part of the Works (other than a Section), the delaydamages
thereafterforcompletionoftheremainderofthe Worksshallbereduced.Similarly,thedelaydamagesforthe
remainderoftheSection(ifany)inwhichthispartisincludedshallalsobereduced.Foranyperiodofdelayafter the
date stated in this Taking-Over Certificate, the proportional reduction in these delay damages shall be
calculatedastheproportionwhichthevalueofthepartsocertifiedbearstothevalueofthe WorksorSection(as
thecasemaybe)asawhole. TheEngineershallproceedinaccordancewithSub-Clause3.5[ Determinations]to
agreeordeterminetheseproportions. Theprovisionsofthisparagraphshallonlyapplytothedailyrateofdelay
damagesunderSub-Clause8.7[DelayDamages]andshallnotaffectthemaximumamountofthesedamages.

InterferencewithTestsonCompletion
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IftheContractorisprevented,formorethan14days,fromcarryingoutthe TestsonCompletionbyacausefor
whichtheProcuringEntityisresponsible,theProcuringEntityshallbedeemedtohavetakenoverthe Worksor
Section(asthecasemaybe)onthedatewhenthe TestsonCompletionwouldotherwisehavebeencompleted.

TheEngineershallthenissueaTaking-

OverCertificateaccordingly,andtheContractorshallcarryoutthe TestsonCompletionassoonaspracticable,beforet
heexpirydateoftheDefectsNotificationPeriod. TheEngineer shall require the Tests on Completion to be carried
out by giving 14 days' notice and in accordance with the relevantprovisionsoftheContract.

IftheContractorsuffersdelayand/orincursCostasaresultofthisdelayincarryingoutthe TestsonCompletion, the
Contractor shall give notice to the Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor's
Claims]to:

a) Anextensionoftimeforanysuchdelay,ifcompletionisorwillbedelayed,underSub-Clause8.4[Extension
of TimeforCompletion],and
b) PaymentofanysuchCost-plusprofit,whichshallbeincludedintheContractPrice.

Afterreceivingthisnotice,theEngineershallproceedinaccordancewithSub-Clause3.5[Determinations]to
agreeordeterminethesematters.

Surfaces RequiringReinstatement

ExceptasotherwisestatedinaTaking-OverCertificate,acertificateforaSectionorpartofthe Worksshallnot
bedeemedtocertifycompletionofanygroundorothersurfacesrequiringreinstatement.

DefectsLiability
CompletionofOQutstanding WorkandRemedyingDefects

InorderthattheWorksandContractor'sDocuments,andeachSection,shallbeintheconditionrequiredbythe
Contract(fairwearandtearexcepted)bytheexpirydateoftherelevantDefectsNotificationPeriodorassoonas
practicablethereafter,theContractorshall:

a) complete any work which is outstanding on the date stated in a Taking-Over Certificate, within such
reasonabletimeasisinstructedbytheEngineer,and

b) executeallworkrequiredtoremedydefectsordamage,asmaybenotifiedby(oronbehalfof)theProcuring
EntityonorbeforetheexpirydateoftheDefectsNotificationPeriodforthe WorksorSection(asthecase maybe).

If a defect appears or damage occurs, the Contractor shall be notified accordingly, by (or on behalf of) the
Procuring Entity.

CostofRemedyingDefects

Allworkreferredtoinsub-paragraph(b)ofSub-Clause11.1[CompletionofOutstandingWorkandRemedying
Defects]shallbeexecutedattheriskandcostoftheContractor,ifandtotheextentthattheworkisattributable to:
a) AnydesignforwhichtheContractorisresponsible,

b) Plant,MaterialsorworkmanshipnotbeinginaccordancewiththeContract,or

¢) FailurebytheContractortocomplywithanyotherobligation.

Ifandtotheextentthatsuchworkisattributabletoanyothercause,theContractorshallbenotifiedpromptlyby
(oronbehalfof)theProcuringEntity,andSub-Clause13.3[ VariationProcedure|shallapply.

ExtensionofDefectsNotificationPeriod

TheProcuringEntityshallbeentitledsubjecttoSub-Clause2.5[ProcuringEntity'sClaims]toanextensionof
theDefectsNotificationPeriodforthe WorksoraSectionifandtotheextentthattheWorks,Sectionoramajor item of
Plant (as the case may be, and after taking over) cannot be used for the purposes for which they are intended
by reason of a defect or by reason of damage attributable to the Contractor. However, a Defects
NotificationPeriodshallnotbeextendedbymorethantwoyears.

Ifdeliveryand/orerectionofPlantand/orMaterialswassuspendedunderSub-Clause8.8[ Suspensionof Work]
orSub-Clause16.1[Contractor'sEntitlementtoSuspend Work],theContractor'sobligationsunderthisClause
shallnotapplytoanydefectsordamageoccurringmorethantwoyearsaftertheDefectsNotificationPeriodfor
thePlantand/orMaterialswouldotherwisehaveexpired.

FailuretoRemedyDefects

IftheContractorfailstoremedyanydefectordamagewithinareasonabletime,adatemaybefixedby(oron
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behalfof)theProcuringEntity,onorbywhichthedefectordamageistoberemedied. TheContractorshallbe
givenreasonablenoticeofthisdate.

If the Contractor fails to remedy the defect or damage by this notified date and this remedial work was to be
executedatthecostoftheContractorunderSub-Clause11.2[CostofRemedyingDefects],theProcuringEntity
may(athisoption):

a) Carryouttheworkitselforbyothers,inareasonablemannerandattheContractor'scost,buttheContractor ~ shall
have no responsibility for this work; and the Contractor shall subject to Sub-Clause 2.5 [Procuring
Entity's Claims] pay to the Procuring Entity the costs reasonably incurred by the Procuring Entity in
remedyingthedefectordamage;

b) RequiretheEngineertoagreeordetermineareasonablereductionintheContractPriceinaccordancewith Sub-
Clause3.5[Determinations];or

c) IfthedefectordamagedeprivestheProcuringEntityofsubstantiallythewholebenefitofthe Worksorany
majorpartoftheWorks,terminatetheContractasawhole,orinrespectofsuchmajorpartwhichcannotbe
puttotheintendeduse.

Withoutprejudicetoanyotherrights,undertheContractorotherwise,theProcuringEntityshallthenbeentitled
torecoverallsumspaidfortheWorksorforsuchpart(asthecasemaybe),plusfinancingcostsandthecostof
dismantlingthesame,clearingtheSiteandreturningPlantandMaterialstotheContractor.

RemovalofDefectiveWork

IfthedefectordamagecannotberemediedexpeditiouslyontheSiteandtheProcuringEntitygivesconsent,the
ContractormayremovefromtheSiteforthepurposesofrepairsuchitemsofPlantasaredefectiveordamaged.  This
consent may require the Contractor to increase the amount of the Performance Security by the full
replacementcostoftheseitems,ortoprovideotherappropriatesecurity.

FurtherTests

IftheworkofremedyingofanydefectordamagemayaffecttheperformanceoftheWorks,theEngineermay require
the repetition of any of the tests described in the Contract. The requirement shall be made by notice
within30daysafterthedefectordamageisremedied.

Thesetestsshallbecarriedoutinaccordancewiththetermsapplicabletotheprevioustests,except that hey
shallbecarriedoutattheriskandcostofthePartyliable,underSub-Clause11.2[ CostofRemedyingDefects],
forthecostoftheremedialwork.

RightofAccess

UntilthePerformanceCertificatehasbeenissued,theContractorshallhavesuchrightofaccesstothe Worksas is
reasonably required in order to comply with this Clause, except as may be inconsistent with the Procuring
Entity'sreasonablesecurityrestrictions.

ContractortoSearch

TheContractorshall,ifrequiredbytheEngineer,searchforthecauseofanydefect,underthedirectionofthe
Engineer. Unless the defect is to be remedied at the cost of the Contractor under Sub-Clause 11.2 [Cost of
Remedying Defects], the Cost of the search plus profit shall be agreed or determined by the Engineer in
accordancewithSub-Clause3.5[Determinations]andshallbeincludedintheContractPrice.

CompletionCertificate

PerformanceoftheContractor'sobligationsshallnotbeconsideredtohavebeencompleteduntiltheEngineer
hasissuedthePerformanceCertificatetotheContractor,statingthedateonwhichtheContractorcompletedhisobliga
tionsundertheContract.

The Engineer shall issue the Performance Certificate within 30 days after the latest of the expiry dates of the
Defects Notification Periods, or as soon thereafter as the Contractor has supplied all the Contractor's
Documents and completed and tested all the Works, including remedying any defects. A copy of the
PerformanceCertificateshallbeissuedtotheProcuringEntity.

OnlythePerformanceCertificateshallbedeemedtoconstituteacceptanceoftheWorks.
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UnfulfilledObligations

After the Performance Certificate has been issued, each Party shall remain liable for the fulfilment of any
obligation which remains unperformed at that time. For the purposes of determining the nature and
extentofunperformedobligations,theContractshallbedeemedtoremaininforce.

ClearanceofSite

Upon receiving the Performance Certificate, the Contractor shall remove any remaining Contractor's
Equipment,surplusmaterial,wreckage,rubbishandTemporary WorksfromtheSite.

If all these items have not been removed within 30 days after receipt by the Contractor of the Performance
Certificate, the Procuring Entity may sell or otherwise dispose of any remaining items. The ProcuringEntity
shall be entitled to be paid the costs incurred in connection with, or attributable to, such sale or disposal and
restoringtheSite.

Any balance of the moneys from the sale shall be paid to the Contractor. If these moneys are less than the
Procuring Entity's costs, the Contractor shall pay the outstanding balance to the Procuring Entity.

MEASUREMENTANDEVALUATION
WorkstobeMeasured

The Works shall be measured, and valued for payment, in accordance with this Clause. The Contractor shall
show in each application under Sub-Clauses 14.3 [Application for Interim Payment Certificates], 14.10
[Statement on Completion] and 14.11 [Application for Final Payment Certificate] the quantities and other
particularsdetailingtheamountswhichheconsiderstobeentitledundertheContract.

WhenevertheEngineerrequiresanypartofthe Workstobemeasured,reasonablenoticeshallbegiventotheContracto

r'sRepresentative,whoshall:

a) promptly either attend or send another qualified representative to assist the Engineer in making the
measurement,and

(b) supply any particulars requested by the Engineer.
If the Contractor fails to attend or send a representative, the measurement made by (or on behalf of) the
Engineer shall be accepted as accurate.

ExceptasotherwisestatedintheContract,whereveranyPermanentWorksaretobe measured fromrecords, these
shall be prepared by the Engineer. The Contractor shall, as and when requested, attend to examine and
agreetherecordswiththeEngineer,andshallsignthesamewhenagreed.IftheContractordoesnotattend,the
recordsshallbeacceptedasaccurate.

IftheContractorexaminesanddisagreestherecords,and/ordoesnotsignthemasagreed,thentheContractor ~ shall
give notice to the Engineer of the respects in which the records are asserted to be inaccurate. After receiving
this notice, the Engineer shall review the records and either confirm or vary them and certify the
paymentoftheundisputedpart.IftheContractordoesnotsogivenoticetotheEngineerwithin14daysafter
beingrequestedtoexaminetherecords,theyshallbeacceptedasaccurate.

Method ofMeasurement

Except as otherwise stated in the Contract and notwithstanding local practice:

a) MeasurementshallbemadeofthenetactualquantityofeachitemofthePermanentWorks,and

b) ThemethodofmeasurementshallbeinaccordancewiththeBillsofQuantitiesorotherapplicable
Schedules.

Evaluation
ExceptasotherwisestatedintheContract,theEngineershallproceedinaccordancewithSub-Clause

3.5 [Determinations] to agree or determine the Contract Price by evaluating each item of work,
applyingthemeasurementagreedordeterminedinaccordancewiththeaboveSub-Clauses12.1and12.2
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and the appropriate rate or price for the item.

Foreachitemofwork,theappropriaterateorpricefortheitemshallbetherateorpricespecifiedfor
suchitemintheContractor,ifthereisnosuchitem,specifiedforsimilarwork.

AnyitemofworkincludedintheBillsofQuantitiesforwhichnorateorpricewasspecifiedshallbe
considered as included in other rates and prices in the Bills of Quantities and will not be paid for
separately.

However, a new rate or price shall be appropriate for an item of work if:
a) I)  the measured quantity of the item is changed by more than 25% from the quantity of this
itemintheBillsofQuantitiesoranotherSchedule,
ii)  Thischangeinquantitymultipliedbysuchspecifiedrateforthisitemexceeds0.25%ofthe
AcceptedContractAmount,
iii)  ThischangeinquantitydirectlychangestheCostperunitquantityofthisitembymorethan
1%,and
iv)  ThisitemisnotspecifiedintheContractasa‘“fixedrateitem”; or

b) 1) theworkisinstructedunderClause13[ Variationsand Adjustments],
ii)  norateorpriceisspecifiedintheContractforthisitem,and
iii) nospecifiedrateorpriceisappropriatebecausetheitemofworkisnotofsimilarcharacter,
orisnotexecutedundersimilarconditions,asanyitemintheContract.

Each new rate or price shall be derived from any relevant rates or prices in the Contract, with
reasonable adjustments to take account of the matters described in sub-paragraph (a) and/or
(b),asapplicable.Ifnoratesorpricesarerelevantforthederivationofanewrateorprice,itshallbederived
from the reasonable Cost of executing the work, together with profit, taking account of any other
relevantmatters.

Untilsuchtimeasanappropriaterateorpriceisagreedordetermined,theEngineershalldeterminea
provisional rate or price for the purposes of Interim Payment Certificates as soon as the concerned
workcommences.

Wherethecontractpriceisdifferentfromthecorrectedtenderprice,inordertoensurethecontractoris ~ not
paid less or more relative to the contract price (which would be the tender price), payment
valuationcertificatesandvariationordersonomissionsandadditionsvaluedbasedonratesintheBill
ofQuantitiesorscheduleofratesintheTender,willbeadjustedbyaplusorminuspercentage.The
percentagealreadyworkedoutduringtenderevaluationisworkedoutasfollows:(correctedtender price—
tenderprice)/tenderpriceX100.

Omissions

Whenevertheomissionofanyworkformspart(orall)ofaVariation,thevalueofwhichhasnotbeenagreed,if:

a) the Contractor will incur (or has incurred) cost which, if the work had not been omitted, would
havebeendeemedtobecoveredbyasumformingpartofthe AcceptedContractAmount;

b) theomissionoftheworkwillresult(orhasresulted)inthissumnotformingpartoftheContract
Price;and

c) this cost is not deemed to be included in the evaluation of any substituted work; then the
Contractor shall give notice to the Engineer accordingly, with supporting particulars. Upon
receiving this notice, the Engineer shall proceed in accordance with Sub-Clause 3.5
[Determinations]toagreeordeterminethiscost,whichshallbeincludedintheContractPrice.

VARIATIONSANDADJUSTMENTS
RighttoVary

VariationsmaybeinitiatedbytheEngineeratanytimepriortoissuingthe Taking-OverCertificatefor
theWorks,eitherbyaninstructionorbyarequestfortheContractortosubmitaproposal.
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The Contractor shall execute and be bound by each Variation, unless the Contractor promptly gives
notice to the Engineer stating (with supporting particulars) that (i) the Contractor cannot readily
obtaintheGoodsrequiredfortheVariation,or(ii)suchVariationtriggersasubstantialchangeinthe
sequenceorprogressofthe Works.Uponreceivingthisnotice,theEngineershallcancel,confirmor
varytheinstruction.

Each Variation may include:

a) ChangestothequantitiesofanyitemofworkincludedintheContract(however,suchchangesdo
notnecessarily constitute aVariation),

b) Changestothequalityandothercharacteristicsofanyitemofwork,
c) Changestothelevels,positionsand/ordimensionsofanypartofthe Works,
d) Omissionofanyworkunlessitistobecarriedoutbyothers,

e) Any additional work, Plant, Materials or services necessary for the Permanent Works,
includinganyassociated TestsonCompletion,boreholesandothertestingandexploratorywork, or

f) ChangestothesequenceortimingoftheexecutionoftheWorks.

TheContractorshallnotmakeanyalterationand/ormodificationofthePermanentWorks,unlessanduntilt
heEngineerinstructsor approves a Variation.

ValueEngineering

TheContractormay,atanytime,submittotheEngineerawrittenproposalwhich(intheContractor's
opinion) will, if adopted, (i) accelerate completion, (ii) reduce the cost to the Procuring Entity of
executing,maintainingoroperatingthe Works, (iii)improvetheefficiencyorvaluetotheProcuring
EntityofthecompletedWorks,or(iv)otherwisebeofbenefittotheProcuringEntity.

TheproposalshallbepreparedatthecostoftheContractorandshallincludetheitemslistedinSub-
Clausel3.3[VariationProcedure].

If a proposal, which is approved by the Engineer, includes a change in the design of part of the
Permanent Works, then unless otherwise agreed by both Parties:

a) TheContractorshalldesignthispart,
b) Sub-paragraphs(a)to(d)ofSub-Clause4.1[Contractor'sGeneralObligations]shallapply,and

c) Ifthischangeresultsinareductioninthecontractvalueofthispart,theEngineershallproceedin
accordance with Sub-Clause 3.5 [Determinations] to agree or determine a fee, which shall be
included in the Contract Price. This fee shall be half (50%) of the difference between the
followingamounts:

i) such reduction in contract value, resulting from the change, excluding adjustments under
Sub-Clause 13.7 [Adjustments for Changes in Legislation] and Sub-Clause 13.8
[AdjustmentsforChangesinCost],and

ii) thereduction(ifany)inthevaluetotheProcuringEntityofthevariedworks,takingaccount
ofanyreductionsinquality,anticipatedlifeoroperationalefficiencies.

However,ifamount(i)islessthanamount(ii),thereshallnotbeafee.
VariationProcedure

If the Engineer requests a proposal, prior to instructing a Variation, the Contractor shall respond in
writingassoonaspracticable,eitherbygivingreasonswhyhecannotcomply(ifthisisthecase)orby
submitting:

a) adescriptionoftheproposedworktobeperformedandaprogrammeforitsexecution,

b) the Contractor's proposal for any necessary modifications to the programme according toSub-
Clause 8.3 [Programme] and to the Time for Completion, and

c) theContractor'sproposalforevaluationoftheVariation.

The Engineer shall, as soon as practicable after receiving such proposal (under Sub-Clause 13.2
[ValueEngineering]orotherwise),respondwithapproval,disapprovalorcomments. TheContractor
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shallnotdelayanyworkwhilstawaitingaresponse.

Each instruction to execute a Variation, with any requirements for the recording of Costs, shall be
issuedbytheEngineertotheContractor,whoshallacknowledgereceipt.

Each Variation shall be evaluated in accordance with Clause 12 [Measurement and Evaluation],
unless the Engineer instructs or approves otherwise in accordance with this Clause.

134 PaymentinApplicableCurrencies
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IftheContractprovidesforpaymentoftheContractPriceinmorethanonecurrency,thenwhenever
anadjustmentisagreed,approvedordeterminedasstatedabove,theamountpayableineachofthe
applicable currencies shall be specified. For this purpose, reference shall be made to the actual or
expected currency proportions of the Cost of the varied work, and to the proportions of various
currenciesspecifiedforpaymentoftheContractPrice.

ProvisionalSums

Each Provisional Sum shall only be used, in whole or in part, in accordance with the Engineer's
instructions,andtheContractPriceshallbeadjustedaccordingly. ThetotalsumpaidtotheContractor shall
include only such amounts, for the work, supplies or services to which the Provisional Sum
relates,astheEngineershallhaveinstructed. ForeachProvisionalSum,theEngineermayinstruct:

a) Worktobeexecuted(includingPlant,Materialsorservicestobesupplied)bytheContractorand
valuedunderSub-Clausel3.3[ VariationProcedure];and/or
b) Plant,MaterialsorservicestobepurchasedbytheContractor,fromanominatedSubcontractor (as

defined in Clause 5 [Nominated Subcontractors]) or otherwise; and for which there shall be
includedintheContractPrice:

i) Theactualamountspaid(orduetobepaid)bytheContractor,and

ii) A sumforoverheadchargesandprofit,calculatedasapercentageoftheseactualamountsby
applyingtherelevantpercentagerate(ifany)statedintheappropriateSchedule.

iii) Ifthereisnosuchrate,thepercentageratestatedintheSCCshallbeapplied.

The Contractor shall, when required by the Engineer, produce quotations, invoices, vouchers and
accountsorreceiptsinsubstantiation.

Daywork

Forworkofaminororincidentalnature,theEngineermayinstructthataVariationshallbeexecutedonaday
workbasis. Theworkshallthenbevaluedinaccordance ~ with the DayworkScheduleincluded
intheContract,andthefollowingprocedureshallapply.IfaDayworkScheduleisnotincludedinthe
Contract,thisSub-Clauseshallnotapply.

Before ordering Goods for the work, the Contractor shall submit quotations to the Engineer. When
applyingforpayment,theContractorshallsubmitinvoices,vouchersandaccountsorreceiptsforany
Goods.

Except for any items for which the Daywork Schedule specifies that payment is not due, the
ContractorshalldelivereachdaytotheEngineeraccuratestatementsinduplicatewhichshallinclude
thefollowingdetailsoftheresourcesusedinexecutingthepreviousday'swork:

a) Thenames,occupationsandtimeofContractor'sPersonnel,

b) Theidentification,typeandtimeofContractor'sEquipmentandTemporaryWorks,and

¢) ThequantitiesandtypesofPlantandMaterialsused.

Onecopyofeachstatementwill,ifcorrect,orwhenagreed,besignedbytheEngineerandreturnedto
theContractor. TheContractorshallthensubmitpricedstatementsoftheseresourcestotheEngineer,
priortotheirinclusioninthenextStatementunderSub-Clause14.3[ ApplicationforInterimPayment
Certificates].
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AdjustmentsforChangesinLegislation

TheContractPriceshallbeadjustedtotakeaccountofanyincreaseordecreaseinCostresultingfrom a
change in the Laws of the Country (including the introduction of new Laws and the repeal or
modificationofexistinglL.aws)orinthejudicialorofficialgovernmentalinterpretationofsuchLaws, made
after the Base Date, which affect the Contractor in the performance of obligations under the
Contract.

IftheContractorsuffers(orwillsuffer)delayand/orincurs(orwillincur)additionalCostasaresultof these
changes in the Laws or in such interpretations, made after the Base Date, the
ContractorshallgivenoticetotheEngineerandshallbeentitledsubjecttoSub-
Clause20.1[Contractor'sClaims]to:

a) Anextensionoftimeforanysuchdelay,ifcompletionisorwillbedelayed,underSub-Clause8.4
[Extensionof TimeforCompletion],and

b) PaymentofanysuchCost,whichshallbeincludedintheContractPrice.

After receiving this notice, the Engineer shall proceed in accordance with Sub-Clause 3.5
[Determinations] to agree or determine these matters.

Notwithstanding the foregoing, the Contractor shall not be entitled to an extension of time if the
relevantdelayhasalreadybeentakenintoaccountinthedeterminationofapreviousextensionoftime
andsuchCostshallnotbeseparatelypaidifthesameshallalreadyhavebeentakenintoaccountinthe
indexingofanyinputstothetableofadjustmentdatainaccordancewiththeprovisionsofSub-Clause

13.8 [Adjustments for Changes in Cost].

AdjustmentsforChangesinCost

InthisSub-Clause,“tableofadjustmentdata”meansthecompletedtableofadjustmentdataforlocal
andforeigncurrenciesincludedintheSchedules.Ifthereisnosuchtableofadjustmentdata,thisSub-
Clauseshallnotapply.

IfthisSub-Clauseapplies,theamountspayabletotheContractorshallbeadjustedforrisesorfallsin the
cost of labor, Goods and other inputs to the Works, by the addition or deduction of the amounts
determined by the formulae prescribed in this Sub-Clause. To the extent that full compensation for
anyriseorfallinCostsisnotcoveredbytheprovisionsofthisorotherClauses,the AcceptedContract
Amountshallbedeemedtohaveincludedamountstocoverthecontingencyofotherrisesandfallsin costs.

The adjustment to be applied to the amount otherwise payable to the Contractor, as valued in
accordancewiththeappropriateScheduleandcertifiedinPaymentCertificates,shallbedetermined
fromformulaeforeachofthecurrenciesinwhichtheContractPriceispayable.Noadjustmentistobe
appliedtoworkvaluedonthebasisofCostorcurrentprices. Theformulaeshallbeofthefollowing
generaltype:

Pn=a+bLn/Lo+cEn/Eo+dMn/Mo +...... where:

“Pn” is the adjustment multiplier to be applied to the estimated contract value in the relevant currency of the

work carried out in period “n”, this period being a month unless otherwise stated in the SCC;

[IPS4)

a” is a fixed coefficient, stated in the relevant table of adjustment data, representing the non-adjustable

portion in contractual payments;

4‘b7’ “c’9 ‘Cd”
b b 3 "

be indicative of resources such as labor, equipment and materials;

are coefficients representing the estimated proportion of each cost element related to the
execution of the Works, as stated in the relevant table of adjustment data; such tabulated cost elements may



“Ln”, “En”, “Mn”, ... are the current cost indices or reference prices for period “n”, expressed in the relevant
currency of payment, each of which is applicable to the relevant tabulated cost element on the date 49 days
prior to the last day of the period (to which the particular Payment Certificate relates); and

“Lo”, “Eo”, “Mo” ... are the base cost indices or reference prices, expressed in the relevant currency of
payment, each of which is applicable to the relevant tabulated cost element on the Base Date.

1384  The cost indices or reference prices stated in the table of adjustment data shall be used. If their source is in
doubt, it shall be determined by the Engineer. For this purpose, reference shall be made to the values of the
indices at stated dates (quoted in the fourth and fifth columns respectively of the table) for the purposes of
clarification of the source; although these dates (and thus these values) may not correspond to the base cost
indices.

1385  Incaseswherethe‘‘currencyofindex”isnottherelevantcurrencyofpayment,eachindexshallbeconverted into the
relevant currency of payment at the selling rate, established by the central Procuring Entity of the
Country,ofthisrelevantcurrencyontheabovedateforwhichtheindexisrequiredtobeapplicable.

1386  Untilsuchtimeaseachcurrentcostindexisavailable,theEngineershalldetermineaprovisionalindexforthe  issue
of Interim Payment Certificates. When a current cost index is available, the adjustment shall be
recalculatedaccordingly.

1387  IftheContractorfailstocompletethe WorkswithintheTimeforCompletion,adjustmentofpricesthereafter
shallbemadeusingeither(i)eachindexorpriceapplicableonthedate49dayspriortotheexpiryoftheTime
forCompletionoftheWorks,or(ii)thecurrentindexorprice,whicheverismorefavorabletotheProcuring Entity.

1388  Theweightings(coefficients)foreachofthefactorsofcoststatedinthetable(s)ofadjustmentdatashallonly
beadjustediftheyhavebeenrenderedunreasonable,unbalancedorinapplicable,asaresultof Variations.

14. CONTRACTPRICEANDPAYMENT
141 TheContractPrice

1411  UnlessotherwisestatedintheParticularConditions:

a) the Contract Price shall be agreed or determined under Sub-Clause 12.3 [Evaluation] and be subject to
adjustmentsinaccordancewiththeContract;

b) theContractorshallpayalltaxes,dutiesandfeesrequiredtobepaidbyhimundertheContract,andthe Contract
Price shall not be adjusted for any of these costs except as stated in Sub-Clause 13.7
[AdjustmentsforChangesinLegislation];

¢) anyquantitieswhichmaybesetoutintheBillsofQuantitiesorotherScheduleareestimatedquantities
andarenottobetakenastheactualandcorrectquantities:

i) oftheWorkswhichtheContractorisrequiredtoexecute,or
ii) forthepurposesofClausel2[MeasurementandEvaluation];and

d) the Contractor shall submit to the Engineer, within 30 days after the Commencement Date, a proposed

breakdownofeachlumpsumpriceintheSchedules.

1412 TheEngineermaytakeaccountofthebreakdownwhenpreparingPaymentCertificates,butshallnotbeboundbyit.

1413 Notwithstandingtheprovisionsofsubparagraph(b),Contractor'sEquipment,includingessentialspareparts
therefor,importedbytheContractorforthesolepurposeofexecutingtheContractshallbeexemptfromthe
paymentofimportdutiesandtaxesuponimportation.

142 AdvancePayment

1421  TheProcuringEntityshallmakeanadvancepayment,asaninterest-freeloanformobilizationandcashflow support,
when the Contractor submits a guarantee in accordance with this Sub-Clause. The total advance payment,
the number and timing of instalments (if more than one), and the applicable currencies and
proportions,shallbeasstatedintheSCC.UnlessanduntiltheProcuringEntityreceivesthisguarantee,orif
thetotaladvancepaymentisnotstatedintheSCC,thisSub-Clauseshallnotapply.

1422 TheEngineershalldelivertotheProcuringEntityandtotheContractoranInterimPaymentCertificateforthe
advance payment or its first instalment after receiving a Statement (under Sub-Clause 14.3 [Application for
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Interim Payment Certificates]) and after the Procuring Entity receives (i) the Performance Security in
accordancewithSub-Clause4.2[PerformanceSecurity]and(ii)aguaranteeinamountsandcurrenciesequal
totheadvancepayment. ThisguaranteeshallbeissuedbyareputableProcuringEntityorfinancialinstitution
selected by the Contractor and shall be in the form annexed to the Particular Conditions or in another form
approvedbytheProcuringEntity.

The Contractor shall ensure that the guarantee is valid and enforceable until the advance payment has been
repaid,butitsamountshallbeprogressivelyreducedbytheamountrepaidbytheContractorasindicatedinthe
Payment Certificates. If the terms of the guarantee specify its expiry date, and the advance payment has not
beenrepaidbythedate30dayspriortotheexpirydate,theContractorshallextendthevalidityoftheguaranteeuntilthe
advancepaymenthasbeenrepaid.

UnlessstatedotherwiseintheSCC,theadvancepaymentshallberepaidthroughpercentagedeductionsfrom  the
interim payments determined by the Engineer in accordance with Sub-Clause 14.6 [Issue of Interim
PaymentCertificates],asfollows:

a) DeductionsshallcommenceinthenextinterimPaymentCertificatefollowingthatinwhichthetotalofall
certifiedinterimpayments(excludingtheadvancepaymentanddeductionsandrepaymentsofretention)
exceeds30percent(30% )ofthe AcceptedContractAmountlessProvisionalSums;and

b) DeductionsshallbemadeattheamortizationratestatedintheSCCoftheamountofeachInterimPayment
Certificate (excluding the advance payment and deductions for its repayments as well as
deductionsforretentionmoney)inthecurrenciesandproportionsoftheadvancepaymentuntilsuchtimeasthea
dvance paymenthasbeenrepaid;providedthattheadvancepaymentshallbecompletelyrepaidpriortothetime
when 90 percent (90%) of the Accepted Contract Amount less Provisional Sums has been certified for
payment.

IftheadvancepaymenthasnotbeenrepaidpriortotheissueoftheTaking-OverCertificatefortheWorksor prior to
termination under Clause 15 [Termination by Procuring Entity], Clause 16 [Suspension and
TerminationbyContractor]orClause19[ForceMajeure](asthecasemaybe),thewholeofthebalancethen
outstanding shall immediately become due and in case of termination under Clause 15 [Termination by
Procuring Entity], except for Sub-Clause 15.5 [Procuring Entity's Entitlement to Termination for
Convenience],payablebytheContractortotheProcuringEntity.

ApplicationforInterimPaymentCertificates

The Contractor shall submit a Statement in six copies to the Engineer after the end of each month, in
aformapprovedbytheEngineer,showingindetailtheamountstowhichtheContractorconsidersitselftobeentitled,
together with supporting documents which shall include the report on the progress during this month in
accordancewithSub-Clause4.21[ProgressReports].

The Statement shall include the following items, as applicable, which shall be expressed in the various

currenciesinwhichtheContractPriceispayable,inthesequencelisted:

a) the estimated contract value of the Works executed and the Contractor's Documents produced up to the
endofthemonth(includingVariationsbutexcludingitemsdescribedinsub-paragraphs(b)to(g)below);

b) anyamountstobeaddedanddeductedforchangesinlegislationandchangesincost,inaccordancewith ~ Sub-
Clause 13.7 [Adjustments for Changes in Legislation] and Sub-Clause 13.8 [Adjustments for
ChangesinCost];

¢) anyamounttobedeductedforretention,calculatedbyapplyingthepercentageofretentionstatedinthe SCCtoth
etotaloftheaboveamounts,untiltheamountsoretainedbytheProcuringEntityreachesthe
limitofRetentionMoney(ifany)statedintheSCC;

d) anyamountstobeaddedfortheadvancepaymentand(ifmorethanoneinstalment)andtobedeductedfor
itsrepaymentsinaccordancewithSub-Clause14.2[ AdvancePayment];

e) anyamountstobeaddedanddeductedforPlantandMaterialsinaccordancewithSub-Clause14.5[Plant
andMaterialsintendedforthe Works];

f) anyotheradditionsordeductionswhichmayhavebecomedueundertheContractorotherwise,including
thoseunderClause20[Claims,Disputesand Arbitration];and

g) thedeductionofamountscertifiedinallpreviousPaymentCertificates.

Wherethecontractpriceisdifferentfromthecorrectedtenderprice,inordertoensurethecontractorisnotpaid
lessormorerelativetothecontractprice(whichwouldbethetenderprice),paymentvaluationcertificatesand
variationordersonomissionsandadditionsvaluedbasedonratesintheBillofQuantitiesorscheduleofrates
intheTender,willbeadjustedbyaplusorminuspercentage. Thepercentagealreadyworkedoutduringtender
evaluationisworkedoutasfollows:(correctedtenderprice—tenderprice)/tenderpriceX100.

Schedule of Payments
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IftheContractincludesascheduleofpaymentsspecifyingtheinstalmentsinwhichtheContractPricewillbe
paid,thenunlessotherwisestatedinthisschedule:

a) Theinstalmentsquotedinthisscheduleofpaymentsshallbetheestimatedcontractvaluesforthepurposes
ofsub-paragraph(a)ofSub-Clause14.3[ ApplicationforInterimPaymentCertificates];

b) Sub-Clausel4.5[PlantandMaterialsintendedfortheWorks]shallnotapply;and

c) Iftheseinstalmentsarenotdefinedbyreferencetotheactualprogressachievedinexecutingthe Works,
andifactualprogressisfoundtobelessormorethanthatonwhichthisscheduleofpaymentswasbased,
thentheEngineermayproceedinaccordancewithSub-Clause3.5[Determinations]toagreeordetermine
revisedinstalments,whichshalltakeaccountoftheextenttowhichprogressislessormorethanthatonwhichthei
nstalmentswerepreviouslybased.

IftheContractdoesnotincludeascheduleofpayments,theContractorshallsubmitnon-bindingestimatesof the
payments which he expects to become due during each quarterly period. The first estimate shall be
submitted within 42 days after the Commencement Date. Revised estimates shall be submitted at quarterly
intervals,untiltheTaking-OverCertificatehasbeenissuedfortheWorks.

PlantandMaterialsintendedfortheWorks(seeSCCforlists)

IfthisSub-Clauseapplies,InterimPaymentCertificatesshallinclude,undersub-paragraph(e)ofSub-Clause
14.3,(i)anamountforPlantandMaterialswhichhavebeensenttotheSiteforincorporationinthePermanent Works,
and (ii) a reduction when the contract value of such Plant and Materials is included as part of the
PermanentWorksundersub-paragraph(a)ofSub-Clause14.3[ ApplicationforInterimPaymentCertificates].

Ifthelistsreferredtoinsub-paragraphs(b)(i)or(c)(i)belowarenotincludedintheSchedules,thisSub-Clause
shallnotapply. TheEngineershalldetermineandcertifyeachadditionifthefollowingconditionsaresatisfied:
a) TheContractorhas:
i) Keptsatisfactoryrecords(includingtheorders,receipts,CostsanduseofPlantandMaterials)
whichareavailableforinspection,and
ii) SubmittedastatementoftheCostofacquiringanddeliveringthePlantandMaterialstotheSite,
supportedbysatisfactoryevidence;and either:

b) TherelevantPlantandMaterials:
i)  ArethoselistedintheSchedulesforpaymentwhenshipped,
ii) HavebeenshippedtotheCountry,enroutetotheSite,inaccordancewiththeContract;and

iii) are described in a clean shipped bill of lading or other evidence of shipment, which has been
submitted to the Engineer together with evidence of payment of freight and insurance, any other
documentsreasonablyrequired,andanProcuringEntityguaranteeinaformandissuedbyanentity
approvedbytheProcuringEntityinamountsandcurrenciesequaltotheamountdueunderthisSub-
Clause:thisguaranteemaybeinasimilarformtotheformreferredtoinSub-Clause14.2[ Advance
Payment] and shall be valid until the Plant and Materials are properly stored on Site and protected
againstloss,damageordeterioration;

¢) therelevantPlantandMaterials:
i) arethoselistedintheSchedulesforpaymentwhendeliveredtotheSite,and

ii) have been delivered to and are properly stored on the Site, are protected against loss, damage or
deterioration,andappeartobeinaccordancewiththeContract.

The additional amount to be certified shall be the equivalent of eighty percent (80%) of the Engineer's
determination of the cost of the Plant and Materials (including delivery to Site), taking account of the
documentsmentionedinthisSub-ClauseandofthecontractvalueofthePlantandMaterials.

Thecurrenciesforthisadditionalamountshallbethesameasthoseinwhichpaymentwillbecomeduewhen
thecontractvalueisincludedundersub-paragraph(a)ofSub-Clause14.3[ ApplicationforInterimPayment
Certificates]. At that time, the Payment Certificate shall include the applicable reduction which shall be
equivalentto,andinthesamecurrenciesandproportionsas,thisadditionalamountfortherelevantPlantand
Materials.

IssueofInterimPaymentCertificates

No amount will be certified or paid until the Procuring Entity has received and approved the Performance
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Security.Thereafter,theEngineershall,within30daysafterreceivingaStatementandsupportingdocuments,
delivertotheProcuringEntityandtotheContractoranInterimPaymentCertificatewhichshallstatetheamount
which the Engineer fairly determines to be due, with all supporting particulars for any reduction or
withholding made

However,priorto  issuing theTaking-OverCertificateforthe Works,theEngineershallnotbeboundtoissuean
InterimPaymentCertificateinanamountwhichwould(afterretentionandotherdeductions)belessthanthe
minimumamountofInterimPaymentCertificates(ifany)statedintheSCC.Inthisevent,theEngineershall
givenoticetotheContractoraccordingly.

AnlInterimPaymentCertificateshallnotbewithheldforanyotherreason,although:

a) if anything supplied or work done by the Contractor is not in accordance with the Contract, the cost of
rectificationorreplacementmaybewithhelduntilrectificationorreplacementhasbeencompleted;and/or

b) iftheContractorwasorisfailingtoperformanyworkorobligationinaccordancewiththeContract,and
hadbeensonotifiedbytheEngineer,thevalueofthisworkorobligationmaybewithhelduntiltheworkor
obligationhasbeenperformed.

The Engineer may in any Payment Certificate make any correction or modification that should properly be
made to any previous Payment Certificate. A Payment Certificate shall not be deemed to indicate the
Engineer'sacceptance,approval,consentorsatisfaction.

Payment

TheProcuringEntityshallpaytotheContractor:

a) Thefirstinstalmentoftheadvancepaymentwithin42daysafterissuingtheLetterofAcceptanceorwithin -~ 21
days after receiving the documents in accordance with Sub-Clause 4.2 [Performance Security] and
Sub-Clause14.2[ AdvancePayment],whicheverislater;

b) the amount certified in each Interim Payment Certificate within 56 days after the Engineer receives the
Statementandsupportingdocuments;or,atatimewhentheProcuringEntity'sloanorcredit(fromwhich
partofthepaymentstotheContractorisbeingmade)issuspended,theamountshownonanystatement
submitted by the Contractor within 14 days after such statement is submitted, any discrepancy being
rectifiedinthenextpaymenttotheContractor;and

c) theamountcertifiedintheFinalPaymentCertificatewithinS6daysaftertheProcuringEntityreceivesthis
Payment Certificate; or, at a time when the Procuring Entity's loan or credit (from which part of the
payments to the Contractor is being made) is suspended, the undisputed amount shown in the Final
Statementwithin56daysafterthedateofnotificationofthesuspensioninaccordancewithSub-Clause16.2
[Termination by Contractor].

PaymentoftheamountdueineachcurrencyshallbemadeintotheProcuringEntityaccount,nominatedbythe
Contractor, in the paymentcountry(forthiscurrency)specifiedintheContract.

DelayedPayment

If the Contractor does not receive payment in accordance with Sub-Clause 14.7 [Payment], the Contractor
shallbeentitledtoreceivefinancingchargescompoundedmonthlyontheamountunpaidduringtheperiodof delay.
This period shall be deemed to commence on the date for payment specified in Sub-Clause 14.7 [Payment],
irrespective (in the case of its sub-paragraph (b)) of the date on which any Interim Payment Certificate
isissued.

UnlessotherwisestatedintheParticularConditions,thesefinancingchargesshallbecalculatedattheannual rate of
three percentage points above the discount rate of the central Procuring Entity in the country of the
currency of payment, or if not available, the inter-Procuring Entity offered rate, and shall be paid in such
currency.

TheContractorshallbeentitledtothispaymentwithoutformalnoticeorcertification,andwithoutprejudicetoanyot
herrightorremedy.

PaymentofRetentionMoney

WhentheTaking-OverCertificatehasbeenissuedforthe Works,thefirsthalfoftheRetentionMoneyshallbe
certifiedbytheEngineerforpaymenttotheContractor.IfaTaking-OverCertificateisissuedforaSectionor
partoftheWorks,aproportionoftheRetentionMoneyshallbecertifiedandpaid. Thisproportionshallbehalf(50%)
of the proportion calculated by dividing the estimated contract value of the Section or part, by the
estimated final Contract Price.
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PromptlyafterthelatestoftheexpirydatesoftheDefectsNotificationPeriods,theoutstandingbalanceofthe
RetentionMoneyshallbecertifiedbytheEngineerforpaymenttotheContractor.IfaTaking-OverCertificate ~ was
issued for a Section, a proportion of the second half of the Retention Money shall be certified and paid
promptlyaftertheexpirydateoftheDefectsNotificationPeriodfortheSection. Thisproportionshallbehalf  (50%)
of the proportion calculated by dividing the estimated contract value of the Section by the estimated
finalContractPrice.

However, if any work remains to be executed under Clause 11 [Defects Liability], the Engineer shall be
entitledtowithholdcertificationoftheestimatedcostofthisworkuntilithasbeenexecuted.

When calculating these proportions, no account shall be taken of any adjustments under Sub-Clause 13.7
[AdjustmentsforChangesinLegislation]andSub-Clause13.8[ AdjustmentsforChangesinCost].

UnlessotherwisestatedintheParticularConditions,whenthe Taking-OverCertificatehasbeenissuedforthe
WorksandthefirsthalfoftheRetentionMoneyhasbeencertifiedforpaymentbytheEngineer,theContractor
shallbeentitledtosubstituteaguarantee,intheformannexedtotheParticularConditionsorinanotherform
approvedbytheProcuringEntityandissuedbyareputableProcuringEntityorfinancialinstitutionselectedby
theContractor,forthesecondhalfoftheRetentionMoney.TheContractorshallensurethattheguaranteeisin the
amounts and currencies of the second half of the Retention Money and is valid and enforceable untilthe
Contractorhasexecutedandcompletedthe Worksandremediedanydefects,asspecifiedforthePerformance
Security in Sub-Clause 4.2. On receipt by the Procuring Entity of the required guarantee, the Engineer shall
certifyandtheProcuringEntityshallpaythesecondhalfoftheRetentionMoney.Thereleaseofthesecond
halfoftheRetentionMoneyagainstaguaranteeshallthenbeinlieuofthereleaseunderthesecondparagraph of this
Sub-Clause. The Procuring Entity shall return the guarantee to the Contractor within 21 days after
receivingacopyofthePerformanceCertificate.

If the Performance Security required under Sub-Clause 4.2 is in the form of a demand guarantee, and the
amount guaranteed under it when the Taking-Over Certificate is issued is more than half of the Retention
Money, then the Retention Money guarantee will not be required. If the amount guaranteed under the
PerformanceSecuritywhentheTaking-OverCertificateisissuedislessthanhalfoftheRetentionMoney,the
RetentionMoneyguaranteewillonlyberequiredforthedifferencebetweenhalfoftheRetentionMoneyand
theamountguaranteedunderthePerformanceSecurity.

Statement atCompletion

Within 84 days after receiving the Taking-Over Certificate for the Works, the Contractor shall submit

totheEngineersixcopiesofaStatementatcompletionwithsupportingdocuments,inaccordancewithSub-Clause

14.3 [Application for Interim Payment Certificates], showing:

a) the value of all work done in accordance with the Contract up to the date stated in the Taking-Over
CertificatefortheWorks,

b) anyfurthersumswhichtheContractorconsiderstobedue,and

¢) an estimate of any other amounts which the Contractor considers will become due to him under the
Contract.EstimatedamountsshallbeshownseparatelyinthisStatementatcompletion.

The Engineer shall then certify in accordance with Sub-Clause 14.6 [Issue of Interim Payment Certificates].
ApplicationforFinalPaymentCertificate

Within 56 days after receiving the Performance Certificate, the Contractor shall submit, to the Engineer,
six copies of a draft final statement with supporting documents showing in detail in a form approved by the
Engineer:

a) ThevalueofallworkdoneinaccordancewiththeContract,and

b) AnyfurthersumswhichtheContractorconsiderstobeduetohimundertheContractorotherwise.

IftheEngineerdisagreeswithorcannotverifyanypartofthedraftfinalstatement,theContractorshallsubmit
suchfurtherinformationastheEngineermayreasonablyrequirewithin30daysfromreceiptofsaiddraftand shall
make such changes in the draft as may be agreed between them. The Contractor shall then
prepareandsubmittotheEngineerthefinalstatementasagreed. ThisagreedstatementisreferredtointheseConditio
nsas the“FinalStatement”.

However,if,followingdiscussionsbetweentheEngineerandtheContractorandanychangestothedraftfinal

statementwhichareagreed,itbecomesevidentthatadisputeexists,theEngineershalldelivertotheProcuring Entity
(with a copy to the Contractor) an Interim Payment Certificate for the agreed parts of the draft final
statement. Thereafter, if the dispute is finally resolved under Sub-Clause 20.4 [Obtaining Dispute Board's
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Decision] or Sub-Clause 20.5 [Amicable Settlement], the Contractor shall then prepare and submit to the
ProcuringEntity(withacopytotheEngineer)aFinalStatement.

Discharge

WhensubmittingtheFinalStatement,theContractorshall submit adischargewhichconfirmsthatthetotalof the
Final Statement represents full and final settlement of all moneys due to the Contractor under or in
connection with the Contract. This discharge may state that it becomes effective when the Contractor has
receivedthePerformanceSecurityandtheoutstandingbalanceofthistotal inwhicheventthedischargeshallbeeffe
ctiveonsuchdate.

IssueofFinalPaymentCertificate

Within 30 days after receiving the Final Statement and discharge in accordance with Sub-Clause 14.11
[ApplicationforFinalPaymentCertificate]andSub-Clause14.12[Discharge],theEngineershalldeliver,to
theProcuringEntityandtotheContractor,theFinalPaymentCertificatewhichshallstate:

Theamountwhichhefairlydeterminesisfinallydue,and
AftergivingcredittotheProcuringEntityforallamountspreviouslypaidbytheProcuringEntityandforall sums to
which the Procuring Entity is entitled, the balance (if any) due from the Procuring Entity to the
ContractororfromtheContractortotheProcuringEntity,asthecasemaybe.

If the Contractor has not applied for a Final Payment Certificate in accordance with Sub-Clause 14.11
[ApplicationforFinalPaymentCertificate |andSub-Clause14.12[Discharge],theEngineershallrequestthe
Contractor to do so. If the Contractor fails to submit an application within a period of 30 days, theEngineer
shallissuetheFinalPaymentCertificateforsuchamountashefairlydeterminestobedue.

CessationofProcuringEntity'sLiability

TheProcuringEntityshallnotbeliabletotheContractorforanymatterorthingunderorinconnectionwiththe

Contract or execution of the Works, except to the extent that the Contractor shall have included an amount

expresslyforit:

a) IntheFinalStatementandalso

b) (Except for matters or things arising after the issue of the Taking-Over Certificate for the Works) in the
StatementatcompletiondescribedinSub-Clause14.10[StatementatCompletion].

However,thisSub-ClauseshallnotlimittheProcuringEntity'sliabilityunderhisindemnificationobligations,  or
the Procuring Entity's liability in any case of fraud, deliberate default or reckless misconduct by the
ProcuringEntity.

Currencies of Payment

TheContractPriceshallbepaidinthecurrencyorcurrenciesnamedintheScheduleofPaymentCurrencies.If
morethanonecurrencyissonamed,paymentsshallbemadeasfollows:
a) IftheAcceptedContractAmountwasexpressedinLocalCurrencyonly:

(i) TheproportionsoramountsoftheLocalandForeignCurrencies,andthefixedratesofexchangetobe
usedforcalculatingthepayments,shallbeasstatedintheScheduleofPaymentCurrencies,exceptas
otherwiseagreedbybothParties;

ii) payments and deductions under Sub-Clause 13.5 [Provisional Sums] and Sub-Clause 13.7
[AdjustmentsforChangesinLegislation]shallbemadeintheapplicablecurrenciesandproportions; and

iii) otherpaymentsanddeductionsundersub-paragraphs(a)to(d)ofSub-Clause14.3[ Applicationfor
Interim Payment Certificates] shall be made in the currencies and proportions specified in sub-
paragraph(a)(i)above;

b) paymentofthedamagesspecifiedintheSCC,shallbemadeinthecurrenciesandproportionsspecifiedintheSch
eduleofPaymentCurrencies;

c) otherpaymentstotheProcuringEntitybytheContractorshallbemadeinthecurrencyinwhichthesum
wasexpendedbytheProcuringEntity,orinsuchcurrencyasmaybeagreedbybothParties;

d) ifanyamountpayablebytheContractortotheProcuringEntityinaparticularcurrencyexceedsthesum
payablebytheProcuringEntitytotheContractorinthatcurrency,theProcuringEntitymayrecoverthe
balanceofthisamountfromthesumsotherwisepayabletotheContractorinothercurrencies;and

e) ifnoratesofexchangearestatedintheScheduleofPaymentCurrencies,theyshallbethoseprevailingon
theBaseDateanddeterminedbythecentralProcuringEntityoftheCountry.
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TERMINATIONBYPROCURINGENTITY
NoticetoCorrect

IftheContractorfailstocarryoutanyobligationundertheContract,theEngineermaybynoticerequirethe
Contractortomakegoodthefailureandtoremedyitwithinaspecifiedreasonabletime.

TerminationbyProcuringEntity

TheProcuringEntityshallbeentitledtoterminatetheContractiftheContractor:

a) fails to comply with Sub-Clause 4.2 [Performance Security] or with a notice under Sub-Clause 15.1
[NoticetoCorrect],

b) abandons the Works or otherwise plainly demonstrates the intention not to continue performance of his
obligationsundertheContract,

¢) withoutreasonableexcusefails:

(i) toproceedwiththeWorksinaccordancewithClause8[Commencement,Delays and Suspension], or
ii) tocomplywithanoticeissuedunderSub-Clause7.5[Rejection]orSub- Clause 7.6 [Remedial
Work],within30daysafterreceivingit,

d) subcontractsthewholeoftheWorksorassignstheContractwithouttherequiredagreement,

e) becomesbankruptorinsolvent,goesintoliquidation,hasareceivingoradministrationordermadeagainst him,
compounds with his creditors, or carries on business under a receiver, trustee or manager for the
benefitothiscreditors,orifanyactisdoneoreventoccurswhich(underapplicableLaws)hasasimilar
effecttoanyoftheseactsorevents,or

f) givesorofferstogive(directlyorindirectly)toanypersonanybribe,gift,gratuity,commissionorother
thingofvalue,asaninducementorreward:

i)  fordoingorforbearingtodoanyactioninrelationtotheContract,or

ii) forshowingorforbearingtoshowfavorordisfavortoanypersoninrelationtotheContract,or if any of the
Contractor's Personnel, agents or Subcontractors gives or offers to give (directlyor indirectly) to
any person any such inducement or reward as is described in this sub-paragraph (f). However,
lawful inducements and rewards to Contractor's Personnel shall not entitle termination,or

g) based on reasonable evidence, has engaged in Fraud and Corruption as defined in paragraph 2.2 of the
AppendixBtotheseGeneralConditions,incompetingfororinexecutingtheContract.

In any of these events or circumstances, the Procuring Entity may, upon giving 14 days' notice to the
Contractor, terminate the Contract and expel the Contractor from the Site. However, in the case of sub-
paragraph(e)or(f)or(g),theProcuringEntitymaybynoticeterminatetheContractimmediately.

TheProcuringEntity'selectiontoterminatetheContractshallnotprejudiceanyotherrightsoftheProcuring
Entity,undertheContractorotherwise.

TheContractorshallthenleavetheSiteanddeliveranyrequiredGoods,allContractor'sDocuments,andother
designdocumentsmadebyorforhim,totheEngineer.However,theContractorshallusehislowesteffortsto comply
immediately with any reasonable instructions included in the notice (i) for the assignment of any
subcontract,and(ii)fortheprotectionoflifeorpropertyorforthesafetyofthe Works.

Aftertermination,theProcuringEntitymaycompletetheWorksand/orarrangeforanyotherentitiestodoso. ~ The
Procuring Entity and these entities may then use any Goods, Contractor's Documents and other design
documentsmadebyoronbehalfoftheContractor.

The Procuring Entity shall then give notice that the Contractor's Equipment and Temporary Works will be
releasedtotheContractoratorneartheSite. TheContractorshallpromptlyarrangetheirremoval,attherisk and cost
of the Contractor. However, if by this time the Contractor has failed to make a payment due to the
Procuring Entity, these items may be sold by the Procuring Entity in order to recover this payment. Any
balanceoftheproceedsshallthenbepaidtotheContractor.

ValuationatDateof Termination

AssoonaspracticableafteranoticeofterminationunderSub-Clause15.2[ TerminationbyProcuringEntity]
hastakeneffect,theEngineershallproceedinaccordancewithSub-Clause3.5[Determinations|toagreeor
determine the value of the Works, Goods and Contractor's Documents, and any other sums due to the
ContractorforworkexecutedinaccordancewiththeContract.
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Paymentafter Termination

After a notice of termination under Sub-Clause 15.2 [Termination by Procuring Entity] has taken
effect,theProcuringEntitymay:

a) ProceedinaccordancewithSub-Clause2.5[ProcuringEntity'sClaims],

b) Withhold further paymentstotheContractoruntilthecostsofexecution,completionandremedyingofany
defects, damages for delay in completion (if any), and all other costs incurred by the Procuring Entity,
havebeenestablished,and/or

¢) RecoverfromtheContractoranylossesanddamagesincurredbytheProcuringEntityandanyextracosts of
completing the Works, after allowing for any sum due to the Contractor under Sub-Clause 15.3
[Valuation at Date of Termination]. After recovering any such losses, damages and extra costs, the
ProcuringEntityshallpayanybalancetotheContractor.

ProcuringEntity'sEntitlementtoTerminationforConvenience

The Procuring Entity shall be entitled to terminate the Contract, at any time for the Procuring Entity's
convenience,bygivingnoticeofsuchterminationtotheContractor. Theterminationshalltakeeffect30days  after
the later of the dates on which the Contractor receives this notice or the Procuring Entity returns the
PerformanceSecurity. TheProcuringEntityshallnotterminatetheContractunderthisSub-Clauseinorderto
execute the Works itself or to arrange for the Works to be executed by another contractor or to avoid a
terminationoftheContractbytheContractorunderClause16.2[ TerminationbyContractor].

Afterthistermination,theContractorshallproceedinaccordancewithSub-Clause16.3[Cessationof Work
andRemovalofContractor'sEquipment]andshallbepaidinaccordancewithSub-Clause16.4[Paymenton
Termination].

Fraud andCorruption

The Procuring Entity requires compliance with the national law and regulations against corruption. All
available sanctions will apply where corruption is detected.

SUSPENSIONANDTERMINATIONBY CONTRACTOR
Contractor'sEntitlementtoSuspend Work

IftheEngineerfailstocertifyinaccordancewithSub-Clause14.6[ IssueofInterimPaymentCertificates]or
theProcuringEntityfailstocomplywithSub-Clause2.4[ProcuringEntity'sFinancial Arrangements]orSub-
Clausel4.7[Payment],theContractormay,aftergivingnotlessthan2 1days'noticetotheProcuringEntity,
suspendwork(orreducetherateofwork)unlessanduntiltheContractorhasreceivedthePaymentCertificate,
reasonableevidenceorpayment,asthecasemaybeandasdescribedinthenotice.

Notwithstandingtheabove,iftheProcuringEntityhassuspendeddisbursementsundertheloanorcreditfrom
whichpaymentstotheContractorarebeingmade,inwholeorinpart,fortheexecutionoftheWorks,andno
alternativefundsareavailableasprovidedforinSub-Clause2.4[ProcuringEntity'sFinancial Arrangements],
theContractormaybynoticesuspendworkorreducetherateofworkatanytime,butnotlessthan7daysafter
theProcuringEntityhavingreceivedthesuspensionnotificationfromtheProcuringEntity.

The Contractor's action shall not prejudice his entitlements to financing charges under Sub-Clause 14.8
[DelayedPayment]andtoterminationunderSub-Clause16.2[ TerminationbyContractor].

If the Contractor subsequently receives such Payment Certificate, evidence or payment (as described in the
relevantSub-Clauseandintheabovenotice)beforegivinganoticeoftermination,theContractorshallresume
normalworkingassoonasisreasonablypracticable.

IftheContractorsuffersdelayand/orincursCostasaresultofsuspendingwork(orreducingtherateofwork) in

accordance with this Sub-Clause, the Contractor shall give notice to the Engineer and shall be entitled

subjecttoSub-Clause20.1[Contractor'sClaims]to:

a) an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4
[ExtensionofTimeforCompletion],and

b) paymentofanysuchCost-plusprofit,whichshallbeincludedintheContractPrice.

Afterreceivingthisnotice,theEngineershallproceedinaccordancewithSub-Clause3.5[Determinations]to
agreeordeterminethesematters.
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Terminationby Contractor

TheContractorshallbeentitledtoterminatetheContractif:

a) the Contractor does not receive the reasonable evidence within 42 days after giving notice under Sub-
Clausel6.1[Contractor'sEntitlementtoSuspend Work]inrespectofafailuretocomplywithSub-Clause2.4
[Procuring Entity's Financial Arrangements],

b) the Engineer fails, within 56 days after receiving a Statement and supporting documents, to issue the
relevantPaymentCertificate,

c) theContractordoesnotreceivetheamountdueunderanInterimPaymentCertificatewithin42daysafter
theexpiryofthetimestatedinSub-Clause 14.7[Payment]withinwhichpaymentistobemade(exceptfor
deductionsinaccordancewithSub-Clause2.5[ProcuringEntity'sClaims]),

d) theProcuringEntitysubstantiallyfailstoperformhisobligationsundertheContractinsuchmannerasto
materiallyandadverselyaffecttheeconomicbalanceoftheContractand/ortheabilityoftheContractorto
performtheContract,

e) the Procuring Entity fails to comply with Sub-Clause 1.6 [Contract Agreement] or Sub-Clause 1.7
[Assignment],

f) a prolonged suspension affects the whole of the Works as described in Sub-Clause 8.11 [Prolonged
Suspension],or

g) the Procuring Entity becomes bankrupt or insolvent, goes into liquidation, has a receiving or
administration order made against him, compounds with his creditors, or carries on business under a
receiver, trustee or manager for the benefit of his creditors, or if any act is done or event occurs which
(underapplicableLaws)hasasimilareffecttoanyoftheseactsorevents.

h) TheContractordoesnotreceivetheEngineer'sinstructionrecordingtheagreementofbothPartiesonthe
fulfilmentoftheconditionsfortheCommencementofWorksunderSub-Clause8. 1 [Commencementof
Works.

In any of these events or circumstances, the Contractor may, upon giving 14 days' notice to the Procuring
Entity,terminatetheContract. However,inthecaseofsub-paragraph(f)or(g),theContractormaybynotice
terminatetheContractimmediately.

Intheevent theProcuringEntitysuspendstheloanorcreditfromwhichpartorwholeofthepaymentstothe
Contractorarebeingmade,iftheContractorhasnotreceivedthesumsduetohimuponexpirationofthe 14 days
referred to in Sub-Clause 14.7 [Payment] for payments under Interim Payment Certificates, the
Contractormay,withoutprejudicetotheContractor'sentitlementtofinancingchargesunderSub-Clause 14.8
[Delayed Payment], take one of the following actions, namely (i) suspend work or reduce the rate of work
under Sub-Clause 16.1 above, or (ii) terminate the Contract by giving notice to the Procuring Entity, with a
copytotheEngineer,suchterminationtotakeeffect14daysafterthegivingofthenotice.

TheContractor'selectiontoterminatetheContractshallnotprejudiceanyotherrightsoftheContractor,underthe Co
ntractorotherwise.

Cessationof WorkandRemovalofContractor'sEquipment

After a notice of termination under Sub-Clause 15.5 [Procuring Entity's Entitlement to Termination for
Convenience], Sub-Clause 16.2 [Termination by Contractor] or Sub-Clause 19.6 [Optional Termination,
Payment and Release] has taken effect, the Contractor shall promptly:

a) Ceaseallfurtherwork,exceptforsuchworkasmayhavebeeninstructedbytheEngineerfortheprotectionoflifeo
rpropertyorforthesafetyofthe Works,

b) HandoverContractor'sDocuments,Plant,Materialsandotherwork,forwhichtheContractorhasreceived
payment,and

¢) RemoveallotherGoodsfromtheSite,exceptasnecessaryforsafety,andleavetheSite.
PaymentonTermination

After a notice of termination under Sub-Clause 16.2 [Termination by Contractor] has taken effect, the
Procuring Entity shall promptly:

a) ReturnthePerformanceSecuritytotheContractor,

b) Pay the Contractor in accordance with Sub-Clause 19.6 [Optional Termination, Payment and Release],
and

c) Pay to the Contractor the amount of any loss or damage sustained by the Contractor as a result of this
termination.
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RISKANDRESPONSIBILITY
Indemnities

TheContractorshallindemnifyandholdharmlesstheProcuringEntity,theProcuringEntity'sPersonnel,and  their
respective agents, against and from all claims, damages, losses and expenses (including legal fees and
expenses)inrespectof:

Bodilyinjury,sickness,diseaseordeath,ofanypersonwhatsoeverarisingoutoforinthecourseoforbyreason
oftheContractor'sdesign(ifany),theexecutionandcompletionofthe Worksandtheremedyingofanydefects,
unlessattributabletoanynegligence,willfulactorbreachoftheContractbytheProcuringEntity,theProcuring
Entity'sPersonnel,oranyoftheirrespectiveagents,and

Damagetoorlossofanyproperty,realorpersonal(otherthantheWorks),totheextentthatsuchdamageorloss
arisesoutoforinthecourseoforbyreasonoftheContractor'sdesign(ifany),theexecutionandcompletionof
theWorksandtheremedyingofanydefects,unlessandtotheextentthatanysuchdamageorlossisattributable to any
negligence, willful act or breach of the Contract by the Procuring Entity, the Procuring Entity's
Personnel,theirrespectiveagents,oranyonedirectlyorindirectlyemployedbyanyofthem.

TheProcuringEntityshallindemnifyandholdharmlesstheContractor,theContractor'sPersonnel,andtheir
respective agents, against and from all claims, damages, losses and expenses (including legal fees and
expenses) in respect of (1) bodily injury, sickness, disease or death, which is attributable to any negligence,
willful act or breach of the Contract by the Procuring Entity, the Procuring Entity's Personnel, or any oftheir
respectiveagents,and(2)themattersforwhichliabilitymaybeexcludedfrominsurancecover,asdescribedin ~ sub-
paragraphs (d)(i), (ii) and (iii) of Sub-Clause 18.3 [Insurance Against Injury to Persons and Damage to
Property].

Contractor'sCareofthe Works

TheContractorshalltakefullresponsibilityforthecareofthe WorksandGoodsfromtheCommencementDate
untiltheTaking-OverCertificateisissued(orisdeemedtobeissuedunderSub-Clause 10.1[TakingOverofthe
WorksandSections])fortheWorks,whenresponsibilityforthecare of the
WorksshallpasstotheProcuringEntity.IfaTaking-
OverCertificateisissued(orissodeemedtobeissued)foranySectionorpartofthe Works,
responsibilityforthecareoftheSectionorpartshallthenpasstotheProcuringEntity.

AfterresponsibilityhasaccordinglypassedtotheProcuringEntity,theContractorshalltakeresponsibilityfor
thecareofanyworkwhichisoutstandingonthedatestatedinaTaking-OverCertificate,untilthisoutstanding
workhasbeencompleted.

If any loss or damage happens to the Works, Goods or Contractor's Documents during the period when the
Contractorisresponsiblefortheircare,fromanycausenotlistedinSub-Clause17.3[ProcuringEntity'sRisks],
theContractorshallrectifythelossordamageattheContractor'sriskandcost,sothatthe Works,Goodsand
Contractor'sDocumentsconformwiththeContract.

TheContractorshallbeliableforanylossordamagecausedbyanyactionsperformedbytheContractoraftera
Taking-Over Certificate has been issued. The Contractor shall also be liable for any loss or damage which
occurs after a Taking-Over Certificate has been issued and which arose from a previous event for which the
Contractor wasliable.

Procuring Entity'sRisks

The risks referred to in Sub-Clause 17.4 [Consequences of Procuring Entity's Risks] below, insofar as they
directly affect the execution of the Works in the Country, are:

a) war,hostilities(whetherwarbedeclaredornot),invasion,actofforeignenemies,

b) rebellion,terrorism,sabotagebypersonsotherthantheContractor'sPersonnel,revolution,insurrection,
militaryorusurpedpower,orcivilwar,withintheCountry,

c) riot,commotionordisorderwithintheCountrybypersonsotherthantheContractor'sPersonnel,
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d) munitions of war, explosive materials, ionizing radiation or contamination by radio-activity, within the
Country,exceptasmaybeattributabletotheContractor'suseofsuchmunitions,explosives,radiationor radio-
activity,

e) pressurewavescausedbyaircraftorotheraerialdevicestravelingatsonicorsupersonicspeeds,

f)  useoroccupationbytheProcuringEntityofanypartofthePermanentWorks,exceptasmaybespecifiedintheCo
ntract,

g) designofanypartoftheWorksbytheProcuringEntity'sPersonnelorbyothersforwhomtheProcuring
Entityisresponsible,and

h) anyoperationoftheforcesofnaturewhichisUnforeseeableoragainstwhichanexperiencedcontractor
couldnotreasonablyhavebeenexpectedtohavetakenadequatepreventiveprecautions.

ConsequencesofProcuringEntity'sRisks

IfandtotheextentthatanyoftheriskslistedinSub-Clause17.3aboveresultsinlossordamagetothe Works,
GoodsorContractor'sDocuments,theContractorshallpromptlygivenoticetotheEngineerandshallrectifythisloss
ordamagetotheextentrequiredbytheEngineer.

IftheContractorsuffersdelayand/orincursCostfrom  rectifying  thislossordamage,theContractorshallgivea

furthernoticetotheEngineerandshallbeentitledsubjecttoSub-Clause20.1[Contractor'sClaims]to:

a) an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4
[ExtensionofTimeforCompletion],and

b) paymentofanysuchCost,whichshallbeincludedintheContractPrice.Inthecaseofsub-paragraphs(f)
and(g)ofSub-Clause17.3[ProcuringEntity'sRisks],Costplusprofitshallbepayable.

After receiving this further notice, the Engineer shall proceed in accordance with Sub-Clause 3.5
[Determinations]toagreeordeterminethesematters.

IntellectualandIndustrialPropertyRights

InthisSub-Clause,“infringement”meansaninfringement(orallegedinfringement)ofanypatent,registered
design,copyright,trademark,tradename,tradesecretorotherintellectualorindustrialpropertyrightrelating
totheWorks;and“‘claim”meansaclaim(orproceedingspursuingaclaim)alleginganinfringement.

WheneveraPartydoesnotgivenoticetotheotherPartyofanyclaimwithin30daysofreceivingtheclaim,the
firstPartyshallbedeemedtohavewaivedanyrighttoindemnityunderthisSub-Clause.

TheProcuringEntityshallindemnifyandholdtheContractorharmlessagainstandfromanyclaimallegingan
infringementwhichisorwas:

a) AnunavoidableresultoftheContractor'scompliancewiththeContract,or
b) A resultofanyWorksbeingusedbytheProcuringEntity:

i)  Forapurposeotherthanthatindicatedby,orreasonablytobeinferredfrom,the
i) Contract,or

iii) In conjunction with anything not supplied by the Contractor, unless such use was disclosed to the
ContractorpriortotheBaseDateorisstatedintheContract.

TheContractorshallindemnifyandholdtheProcuringEntityharmlessagainstandfromanyotherclaimwhich
arisesoutoforinrelationto(i)themanufacture,use,saleorimportofanyGoods,or(ii)anydesignforwhich
theContractorisresponsible.

IfaPartyisentitledtobeindemnifiedunderthisSub-Clause,theindemnifyingPartymay(atitscost)conduct
negotiationsforthesettlementoftheclaim,andanylitigationorarbitrationwhichmayarisefromit. Theother
Partyshall,attherequestandcostoftheindemnifyingParty,assistincontestingtheclaim. ThisotherParty(and
itsPersonnel)shallnotmakeanyadmissionwhichmightbeprejudicialtotheindemnifying Party, unlessthe
indemnifying Party failed to take over the conduct of any negotiations, litigation or arbitration upon being
requestedtodosobysuchotherParty.

LimitationofLiability
NeitherPartyshallbeliabletotheotherPartyforlossofuseofany Works,lossofprofit,lossofanycontractor

foranyindirectorconsequentiallossordamagewhichmaybesufferedbytheotherPartyinconnectionwiththe
Contract, other than as specifically provided in Sub-Clause 8.7 [Delay Damages]; Sub-Clause 11.2 [Cost of
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Remedying Defects]; Sub-Clause 15.4 [Payment after Termination]; Sub-Clause 16.4 [Payment on
Termination];Sub-Clause17.1[Indemnities];Sub-Clause17.4(b)[ ConsequencesofProcuringEntity'sRisks]
andSub-Clausel7.5[IntellectualandIndustrialPropertyRights].

ThetotalliabilityoftheContractortotheProcuringEntity,underorinconnectionwiththeContractotherthan
underSub-Clause4.19[Electricity, WaterandGas],Sub-Clause4.20[ProcuringEntity'sEquipmentandFree- Issue
Materials], Sub-Clause 17.1 [Indemnities] and Sub-Clause 17.5 [Intellectual and Industrial Property
Rights],shallnotexceedthesumresultingfromtheapplicationofamultiplier(lessorgreaterthanone)tothe Accepted
Contract Amount, as stated in the SCC, or (if such multiplier or other sum is not so stated) the
AcceptedContractAmount.

ThisSub-
Clauseshallnotlimitliabilityinanycaseoffraud,deliberatedefaultorrecklessmisconductbythedefaultingParty.

UseofProcuringEntity'sAccommodation/Facilities

TheContractorshalltakefullresponsibilityforthecareoftheProcuringEntityprovidedaccommodationand
facilities,ifany,asdetailedintheSpecification,fromtherespectivedatesothand-overtotheContractoruntil
cessationofoccupation(wherehand-overorcessationofoccupationmaytakeplaceafterthedatestatedinthe
Taking-OverCertificatefortheWorks).

IfanylossordamagehappenstoanyoftheaboveitemswhiletheContractorisresponsiblefortheircarearising
fromanycausewhatsoeverotherthanthoseforwhichtheProcuringEntityisliable,theContractorshall,athis
owncost,rectifythelossordamagetothesatisfactionoftheEngineer.

INSURANCE
GeneralRequirementsforInsurances

In this Clause, “insuring Party” means, for each type of insurance, the Party responsible for effecting and
maintainingtheinsurancespecifiedintherelevantSub-Clause.

Wherever the Contractor is the insuring Party, each insurance shall be effected with insurers and in terms
approvedbytheProcuringEntity. ThesetermsshallbeconsistentwithanytermsagreedbybothPartiesbefore
thedateoftheLetterof Acceptance.Thisagreementoftermsshalltakeprecedenceovertheprovisionsofthis Clause.

WherevertheProcuringEntityistheinsuringParty,eachinsuranceshallbeeffectedwithinsurersandinterms
acceptabletotheContractor. ThesetermsshallbeconsistentwithanytermsagreedbybothPartiesbeforethe date of
the Letter of Acceptance. This agreement of terms shall take precedence over the provisions of this Clause.

Ifapolicyisrequiredtoindemnifyjointinsured,thecovershallapplyseparatelytoeachinsuredasthougha
separatepolicyhadbeenissuedforeachofthejointinsured.Ifapolicyindemnifiesadditionaljointinsured,
namelyinadditiontotheinsuredspecifiedinthisClause,(i)theContractorshallactunderthepolicyonbehalf
oftheseadditionaljointinsuredexceptthattheProcuringEntityshallactforProcuringEntity'sPersonnel,(ii)
additionaljointinsuredshallnotbeentitledtoreceivepaymentsdirectlyfromtheinsurerortohaveanyother
directdealingswiththeinsurer,and(iii)theinsuringPartyshallrequirealladditionaljointinsuredtocomply
withtheconditionsstipulatedinthepolicy.

Eachpolicyinsuringagainstlossordamageshallprovideforpaymentstobemadeinthecurrenciesrequired
torectifythelossordamage.Paymentsreceivedfrominsurersshallbeusedfortherectificationofthelossor damage.

The relevant insuring Party shall, within the respective periods stated in the SCC (calculated from the
CommencementDate),submittotheotherParty:

a) EvidencethattheinsurancesdescribedinthisClausehavebeeneffected,and

b) Copies of the policies for the insurances described in Sub-Clause 18.2 [Insurance for Works and
Contractor'sEquipment]andSub-Clause18.3[InsuranceagainstInjurytoPersonsandDamagetoProperty].

Wheneachpremiumispaid,the  insuring  PartyshallsubmitevidenceofpaymenttotheotherParty. Whenever
evidenceorpoliciesaresubmitted,theinsuringPartyshallalsogivenoticetotheEngineer.

Each Party shall comply with the conditions stipulated in each of the insurance policies. The insuringParty
shall keep the insurers informed of any relevant changes to the execution of the Works and ensure that
insuranceismaintainedinaccordancewiththisClause.

NeitherPartyshallmakeanymaterialalterationtothetermsofanyinsurancewithoutthepriorapprovalofthe
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otherParty.Ifaninsurermakes(orattemptstomake)anyalteration,thePartyfirstnotifiedbytheinsurershallpromptl
ygivenoticetotheotherParty.

TheinsuringPartyfailstoeffectandkeepinforceanyoftheinsurancesitisrequiredtoeffectandmaintain
undertheContractorfailstoprovidesatisfactoryevidenceandcopiesofpoliciesinaccordancewiththisSub-
Clause,theotherPartymay(atitsoptionandwithoutprejudicetoanyotherrightorremedy)effectinsurance for the
relevant coverage and pay the premiums due. The insuring Party shall pay the amount of these
premiumstotheotherParty,andtheContractPriceshallbeadjustedaccordingly.

NothinginthisClauselimitstheobligations,liabilitiesorresponsibilitiesoftheContractorortheProcuring
Entity,undertheothertermsoftheContractorotherwise. Anyamountsnotinsuredornotrecoveredfromthe insurers
shall be borne by the Contractor and/or the Procuring Entity in accordance with these obligations,
liabilitiesorresponsibilities. However,iftheinsuringPartyfailstoeffectandkeepinforceaninsurancewhich is
available and which it is required to effect and maintain under the Contract, and the other Party neither
approvestheomissionnoreffectsinsuranceforthecoveragerelevanttothisdefault,anymoneyswhichshould
havebeenrecoverableunderthisinsuranceshallbepaidbytheinsuringParty.

PaymentsbyonePartytotheotherPartyshallbesubjecttoSub-Clause2.5[ProcuringEntity'sClaims]orSub-
Clause20.1[Contractor'sClaims],asapplicable.

TheContractorshallbeentitledtoplaceallinsurancerelatingtotheContract(including,butnotlimitedtothe
insurancereferredtoClause18)withinsurersfromanyeligiblesourcecountry.

InsuranceforWorksand Contractor'sEquipment

TheinsuringPartyshallinsurethe Works,Plant,MaterialsandContractor'sDocumentsfornotlessthanthe full
reinstatement cost including the costs of demolition, removal of debris and professional fees andprofit.
Thisinsuranceshallbeeffectivefromthedatebywhichtheevidenceistobesubmittedundersub-paragraph(a)  of
Sub-Clause 18.1 [General Requirements for Insurances], until the date of issue of the Taking-Over
Certificate for the Works.

The insuring Party shall maintain this insurance to provide cover until the date of issue of the Performance
Certificate, for loss or damage for which the Contractor is liable arising from a cause occurring prior to the
issueoftheTaking-OverCertificate,andforlossordamagecausedbytheContractorinthecourseofanyother
operations(includingthoseunderClause 1 1[DefectsLiability]).

The insuring Party shall insure the Contractor's Equipment for not less than the full replacement value,
includingdeliverytoSite.ForeachitemofContractor'sEquipment,theinsuranceshallbeeffectivewhileitis
beingtransportedtotheSiteanduntilitisnolongerrequiredasContractor'sEquipment.

UnlessotherwisestatedintheParticularConditions,insurancesunderthisSub-Clause:

a) ShallbeeffectedandmaintainedbytheContractorasinsuringParty,

b) shall be in the joint names of the Parties, who shall be jointly entitled to receive payments from the
insurers,paymentsbeingheldorallocatedtothePartyactuallybearingthecostsofrectifyingthelossor damage,

¢) shallcoveralllossanddamagefromanycausenotlistedinSub-Clause17.3[ProcuringEntity'sRisks],

d) shall also cover, to the extent specifically required in the tendering documents of the Contract, loss or
damage to a part of the Works which is attributable to the use or occupation by the Procuring Entity of
another part of the Works, and loss or damage from the risks listed in sub-paragraphs (c), (g) and (h) of
Sub-Clause 17.3 [Procuring Entity's Risks], excluding (in each case) risks which are not insurable at
commerciallyreasonableterms,withdeductiblesperoccurrenceofnotmorethantheamountstatedinthe
SCC(ifanamountisnotsostated,thissub-paragraph(d)shallnotapply),and

e) mayhoweverexcludelossof,damageto,andreinstatementof:

i) a part of the Works which is in a defective condition due to a defect in its design, materials or
workmanship(butcovershallincludeanyotherpartswhicharelostordamagedasadirectresultof
thisdefectiveconditionandnotasdescribedinsub-paragraph(ii)below),

ii) apartoftheWorkswhichislostordamagedinordertoreinstateanyotherpartofthe Worksifthisotherpartisi
nadefectiveconditionduetoadefectinitsdesign,materialsorworkmanship,

iii) apartoftheWorkswhichhasbeentakenoverbytheProcuring Entity,
excepttotheextentthattheContractorisliableforthelossordamage,and

iv) GoodswhiletheyarenotintheCountry,subjecttoSub-Clause 14.5[PlantandMaterialsintendedfor
theWorks].

If, more than one year after the Base Date, the cover described in sub-paragraph (d) above ceases to be
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available at commercially reasonable terms, the Contractor shall (as insuring Party) give notice to the
Procuring Entity, with supporting particulars. The Procuring Entity shall then (i) be entitled subject to Sub-
Clause2.5[ProcuringEntity'sClaims]topaymentofanamountequivalenttosuchcommerciallyreasonable
termsastheContractorshouldhaveexpectedtohavepaidforsuchcover,and(ii)bedeemed,unlessheobtains
thecoveratcommerciallyreasonableterms,tohaveapprovedtheomissionunderSub-Clause18.1[General
Requirementsforlnsurances].

InsuranceagainstInjurytoPersonsandDamagetoProperty

TheinsuringPartyshallinsureagainsteachParty'sliabilityforanyloss,damage,deathorbodilyinjurywhich
mayoccurtoanyphysicalproperty(exceptthingsinsuredunderSub-Clause18.2[InsuranceforWorksand
Contractor's Equipment]) or to any person (except persons insured under Sub-Clause 18.4 [Insurance for
Contractor'sPersonnel]),whichmayariseoutoftheContractor'sperformanceoftheContractandoccurring
beforetheissueofthePerformanceCertificate.

ThisinsuranceshallbeforalimitperoccurrenceofnotlessthantheamountstatedintheSCC,withnolimiton the
number of occurrences. If an amount is not stated in the SCC, this Sub-Clause shall not apply. Unless
otherwisestatedintheParticularConditions,theinsurancesspecifiedinthisSub-Clause:

a) ShallbeeffectedandmaintainedbytheContractorasinsuringParty,
b) ShallbeinthejointnamesoftheParties,

c) ShallbeextendedtocoverliabilityforalllossanddamagetotheProcuringEntity'sproperty(exceptthings
insuredunderSub-Clause18.2)arisingoutoftheContractor'sperformanceoftheContract,and

d) Mayhoweverexcludeliabilitytotheextentthatitarisesfrom:

i)  TheProcuringEntity'srighttohavethePermanentWorksexecutedon,over,under,inorthroughany
land,andtooccupythislandforthePermanentWorks,

ii) damage which is an unavoidable result of the Contractor's obligations to execute the Works and
remedyanydefects,and

iii) a cause listed in Sub-Clause 17.3 [Procuring Entity's Risks], except to the extent that cover is
availableatcommerciallyreasonableterms.

InsuranceforContractor'sPersonnel

TheContractorshalleffectandmaintaininsuranceagainstliabilityforclaims,damages,lossesandexpenses
(includinglegalfeesandexpenses)arisingfrominjury,sickness,diseaseordeathofanypersonemployedby
theContractororanyotheroftheContractor'sPersonnel.

TheinsuranceshallcovertheProcuringEntityandtheEngineeragainstliabilityforclaims,damages,losses
andexpenses(includinglegalfeesandexpenses)arisingfrominjury,sickness,diseaseordeathofanyperson
employedbytheContractororanyotheroftheContractor'sPersonnel,exceptthatthisinsurancemayexclude
lossesandclaimstotheextentthattheyarisefromanyactorneglectoftheProcuringEntityoroftheProcuring
Entity'sPersonnel.

The insurance shall be maintained in full force and effect during the whole time that these personnel are
assistingintheexecutionofthe Works.ForaSubcontractor'semployees,theinsurancemaybeeffectedbythe
Subcontractor,buttheContractorshallberesponsibleforcompliancewiththisClause.

FORCEMAJEURE
DefinitionofForceMajeure

In this Clause, “Force Majeure” means an exceptional event or circumstance:

a) WhichisbeyondaParty'scontrol,

b) WhichsuchPartycouldnotreasonablyhaveprovidedagainstbeforeenteringintotheContract,
¢) Which,havingarisen,suchPartycouldnotreasonablyhaveavoidedorovercome,and

d) WhichisnotsubstantiallyattributabletotheotherParty.

Force Majeure may include, but is not limited to, exceptional events or circumstances of the kind listed
below, so long as conditions (a) to (d) above are satisfied:

i)  war,hostilities(whetherwarbedeclaredornot),invasion,actofforeignenemies,
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ii) rebellion, terrorism, sabotage by persons other than the Contractor's Personnel, revolution,
insurrection,militaryorusurpedpower,orcivilwar,

iii) riot,commotion,disorder,strikeorlockoutbypersonsotherthantheContractor'sPersonnel,

iv) munitionsofwar,explosivematerials,ionizingradiationorcontaminationbyradio-activity,except  as
may be attributable to the Contractor's use of such munitions, explosives, radiation or radio-
activity,and

v) naturalcatastrophessuchasearthquake,hurricane,typhoonorvolcanicactivity.
NoticeofForceMajeure

If a Party is or will be prevented from performing its substantial obligations under the Contract by Force
Majeure, then it shall give notice to the other Party of the event or circumstances constituting the Force
Majeureandshallspecifytheobligations,theperformanceofwhichisorwillbeprevented. Thenoticeshallbe given
within 14 days after the Party became aware, or should have become aware, of the relevant event or
circumstanceconstitutingForceMajeure.

The Party shall, having given notice, be excused performance of its obligations for so long as such Force
Majeurepreventsitfromperformingthem.

Notwithstanding any other provision of this Clause, Force Majeure shall not apply to obligations of either
Party to make payments to the other Party under the Contract.

DutytoMinimizeDelay

Each Party shall at all times use all reasonable endeavors to minimize any delay in the performance of the
ContractasaresultofForceMajeure. APartyshallgivenoticetotheotherPartywhenitceasestobeaffected
bytheForceMajeure.

ConsequencesofForceMajeure

If the Contractor is prevented from performing his substantial obligations under the Contract by Force
MajeureofwhichnoticehasbeengivenunderSub-Clause 19.2[NoticeofForceMajeure],andsuffersdelay and/or
incurs Cost by reason of such Force Majeure, the Contractor shall be entitled subject toSub-Clause

20.1 [Contractor's Claims] to:

a) an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4
[ExtensionofTimeforCompletion],and

b) if the event or circumstance is of the kind described in sub-paragraphs (i) to (iv) of Sub-Clause 19.1
[Definition of Force Majeure] and, in sub-paragraphs (ii) to (iv), occurs in the Country, payment
ofanysuchCost,includingthecostsofrectifyingorreplacingthe Worksand/orGoodsdamagedordestroyedby
Force Majeure, to the extent they are not indemnified through the insurance policy referred to in Sub-
Clausel8.2[InsuranceforWorksandContractor'sEquipment].

Afterreceivingthisnotice,theEngineershallproceedinaccordancewithSub-Clause3.5[Determinations]to
agreeordeterminethesematters.

ForceMajeureAffectingSubcontractor

If any Subcontractor is entitled under any contract or agreement relating to the Works to relief from force
majeureontermsadditionaltoorbroaderthanthosespecifiedinthisClause,suchadditionalorbroaderforce
majeure events or circumstances shall not excuse the Contractor's non-performance or entitle him to relief
underthisClause.

OptionalTermination,PaymentandRelease

Iftheexecutionofsubstantiallyallthe Worksinprogressispreventedforacontinuousperiodof84daysby
reasonofForceMajeureofwhichnoticehasbeengivenunderSub-Clause 19.2[NoticeofForceMajeure],or
formultipleperiodswhichtotalmorethan140daysduetothesamenotifiedForceMajeure,theneitherParty may
give to the other Party a notice of termination of the Contract. In this event, the termination shall take
effect 7 days after the notice is given, and the Contractor shall proceed in accordance with Sub-Clause 16.3
[Cessationof WorkandRemovalofContractor'sEquipment].

Upon such termination, the Engineer shall determine the value of the work done and issue a Payment
Certificate which shall include:
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a) TheamountspayableforanyworkcarriedoutforwhichapriceisstatedintheContract;

b) TheCostofPlantandMaterialsorderedforthe WorkswhichhavebeendeliveredtotheContractor,orof
whichtheContractorisliabletoacceptdelivery:thisPlantandMaterialsshallbecomethepropertyof(and
beattheriskof)theProcuringEntitywhenpaidforbytheProcuringEntity,andtheContractorshallplace
thesameattheProcuringEntity'sdisposal;

c) other Cost or liabilities which in the circumstances were reasonably and necessarily incurred by the
Contractorintheexpectationofcompletingthe Works;

d) theCostofremovalofTemporary WorksandContractor'sEquipmentfromtheSiteandthereturnofthese
itemstotheContractor'sworksinhiscountry(ortoanyotherdestinationatnogreatercost);and

e) theCostofrepatriationoftheContractor'sstaffandlaboremployedwhollyinconnectionwiththe Works
atthedateoftermination.

ReleasefromPerformance

Notwithstanding any other provision of this Clause, if any event or circumstance outside the control of the
Parties(including,butnotlimitedto,ForceMajeure)ariseswhichmakesitimpossibleorunlawfulforeither or both
Parties to fulfil its or their contractual obligations or which, under the law governing the Contract,
entitlesthePartiestobereleasedfromfurtherperformanceoftheContract,thenuponnoticebyeitherPartyto
theotherPartyofsucheventorcircumstance:

a) ThePartiesshallbedischargedfromfurtherperformance,withoutprejudicetotherightsofeitherPartyinrespect
ofanypreviousbreachoftheContract,and

b) ThesumpayablebytheProcuringEntitytotheContractorshallbethesameaswouldhavebeenpayable
underSub-Clause19.6[Optional Termination,PaymentandRelease]iftheContracthadbeenterminated
underSub-Clause19.6.

CLAIMS,DISPUTESANDARBITRATION
Contractor'sClaims

If the Contractor considers itself to be entitled to any extension of the Time for Completion and/or any
additionalpayment,underanyClauseoftheseConditionsorotherwiseinconnectionwiththeContract,the
ContractorshallgiveNoticetotheEngineer,describingtheeventorcircumstancegivingrisetotheclaim.The
noticeshallbegivenassoonaspracticable,andnotlaterthan30daysaftertheContractorbecameaware,or
shouldhavebecomeaware,oftheeventorcircumstance.

IftheContractorfailstogivenoticeofaclaimwithinsuchperiodof30days, the Time for Completion shall not be
extended, the Contractor shall not be entitled to additional payment, and the Procuring Entity shall be
discharged from all liability in connection with the claim. Otherwise, the following provisions of this Sub-
Clauseshallapply.

The Contractor shall also submit any other notices which are required by the Contract, and supporting
particularsfortheclaim,allasrelevanttosucheventorcircumstance.

TheContractorshallkeepsuchcontemporaryrecordsasmaybenecessarytosubstantiateanyclaim,eitheron
theSiteoratanotherlocationacceptabletotheEngineer. WithoutadmittingtheProcuringEntity'sliability,the
Engineer may, after receiving any notice under this Sub-Clause, monitor the record-keeping and/or instruct
theContractortokeepfurthercontemporaryrecords.TheContractorshallpermittheEngineertoinspectall
theserecords,andshall(ifinstructed)submitcopiestotheEngineer.

Within 42 days after the Contractor became aware (or should have become aware) of the
eventorcircumstancegivingrisetotheclaim,orwithinsuchotherperiodasmaybeproposedbytheContractorand
approvedbytheEngineer,theContractorshallsendtotheEngineerafullydetailedclaimwhichincludesfull
supportingparticularsofthebasisoftheclaimandoftheextensionoftimeand/oradditionalpaymentclaimed.
Iftheeventorcircumstancegivingrisetotheclaimhasacontinuingeffect:

a) Thisfullydetailedclaimshallbeconsideredasinterim;

b) TheContractorshallsendfurtherinterimclaimsatmonthlyintervals,givingtheaccumulateddelayand/or
amountclaimed,andsuchfurtherparticularsastheEngineermayreasonablyrequire;and
¢) TheContractorshallsendafinalclaimwithin30daysaftertheendoftheeffectsresultingfromtheeventor

circumstance, or within such other period as may be proposed by the Contractor and approved by the
Engineer.
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Within42daysafterreceivingaNoticeofaclaimoranyfurtherparticularssupportingapreviousclaim,or
withinsuchotherperiodasmaybeproposedbytheEngineerandapprovedbytheContractor,theEngineer
shallrespondwithapproval,orwithdisapprovalanddetailedcomments.Hemayalsorequestanynecessary further
particulars, but shall nevertheless give his response on the principles of the claim within the above
definedtimeperiod.

Within the above defined period of 42 days, the Engineer shall proceed in accordance with Sub-Clause 3.5
[Determinations]toagreeordetermine(i)theextension(ifany)ofthe TimeforCompletion(beforeorafterits
expiry) in accordance with Sub-Clause 8.4 [Extension of Time for Completion], and/or (ii) the additional
payment(ifany)towhichtheContractorisentitledundertheContract.

Each Payment Certificate shall include such additional payment for any claim as has been reasonably
substantiatedasdueundertherelevantprovisionoftheContract.Unlessanduntiltheparticularssuppliedare
sufficienttosubstantiatethewholeoftheclaim,theContractorshallonlybeentitledtopaymentforsuchpartoftheclai
mashehasbeenabletosubstantiate.

IftheEngineerdoesnotrespondwithinthetimeframedefinedinthisClause,eitherPartymayconsiderthatthe
claimisrejectedbytheEngineerandanyofthePartiesmayrefertoArbitrationinaccordancewithSub-Clause20.4
[Arbitration].

The requirements of this Sub-Clause are in addition to those of any other Sub-Clause which may apply toa
claim.IftheContractorfailstocomplywiththisoranotherSub-Clauseinrelationtoanyclaim,anyextension
oftimeand/oradditionalpaymentshalltakeaccountoftheextent(ifany)towhichthefailurehaspreventedor
prejudicedproperinvestigationoftheclaim,unlesstheclaimisexcludedunderthesecondparagraphofSub- Clause
20.3().

AmicableSettlement

Whereanoticeofaclaimhasbeengiven,bothPartiesshallattempttosettlethedisputeamicablybeforethe
commencement of arbitration. However, unless both Parties agree otherwise, the Party giving a notice of a
claim in accordance with Sub-Clause 20.1 above should move to commence arbitration after the fifty-sixth
dayfromthedayonwhichanoticeofaclaimwasgiven,evenifnoattemptatanamicablesettlementhasbeen made.

Mattersthatmaybereferredtoarbitration

Notwithstanding anything stated herein the following matters may be referred to arbitration before the
practicalcompletionoftheWorksorabandonmentofthe WorksorterminationoftheContractbyeitherparty:

a) TheappointmentofareplacementEngineeruponthesaidpersonceasingtoact.

b) WhetherornottheissueofaninstructionbytheEngineerisempoweredbytheseConditions.

¢) WhetherornotacertificatehasbeenimproperlywithheldorisnotinaccordancewiththeseConditions.

e) Anydisputearisinginrespectofwarrisksorwardamage.

f) All other matters shall only be referred to arbitration after the completion or alleged completion of the

Works or termination or alleged termination of the Contract, unless the Procuring Entity and the
Contractoragreeotherwiseinwriting.

Arbitration

AnyclaimordisputebetweenthePartiesarisingoutoforinconnectionwiththeContractnotsettledamicably
inaccordancewithSub-Clause20.3shallbefinallysettledbyarbitration.

Noarbitrationproceedingsshallbecommencedonanyclaimordisputewherenoticeofaclaimordisputehas
notbeengivenbytheapplyingpartywithinninetydaysoftheoccurrenceordiscoveryofthematterorissue
givingrisetothedispute.

Notwithstanding the issue of a notice as stated above, the arbitration of such a claim or dispute shall not
commenceunlessanattempthasinthefirstinstancebeenmadebythepartiestosettlesuchclaimordispute
amicablywithorwithouttheassistanceofthirdparties.Proofofsuchattemptshallberequired.

The Arbitrator shall, without prejudice to the generality of his powers, have powers to direct such
measurements,computations,testsorvaluationsasmayinhisopinionbedesirableinordertodeterminethe
rightsofthepartiesandassessandawardanysumswhichoughttohavebeenthesubjectoforincludedinany
certificate.
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The Arbitrator shall, without prejudice to the generality of his powers, have powers to open up, review and
reviseanycertificate,opinion,decision,requirementornoticeandtodetermineallmattersindisputewhich
shallbesubmittedtohiminthesamemannerasifnosuchcertificate,opinion,decisionrequirementornotice
hadbeengiven.

Thearbitratorsshallhavefullpowertoopenup,reviewandreviseanycertificate,determination,instruction,
opinion or valuation of the Engineer, relevant to the dispute. Nothing shall disqualify representatives ofthe
Parties and the Engineer from being called as a witness and giving evidence before the arbitrators on any
matterwhatsoeverrelevanttothedispute.

Neither Party shall be limited in the proceedings before the arbitrators to the evidence, or to the reasons for
dissatisfactiongiveninitsNoticeofDissatisfaction.

Arbitrationmaybecommencedpriortooraftercompletionofthe Works.TheobligationsoftheParties,and the
Engineer shall not be altered by reason of any arbitration being conducted during the progress of the
Works.

Thetermsoftheremuneration ofeachorallthemembersofArbitrationshallbemutuallyagreeduponbythe Parties
when agreeing the terms of appointment. Each Party shall be responsible for paying one-half ofthis
remuneration.

ArbitrationwithNational Contractors

If the Contract is with national contractors, arbitration proceedings will be conducted in accordance with the
ArbitrationLawsofKenya.Incaseofanyclaimordispute,suchclaimordisputeshallbenotifiedinwritingby  either
party to the other with a request to submit it to arbitration and to concur in the appointment of an
Arbitratorwithinthirtydaysofthenotice. Thedisputeshallbereferredtothearbitrationandfinaldecisionofa
persontobeagreedbetweentheparties.Failingagreementtoconcurintheappointmentofan Arbitrator,the
Arbitratorshallbeappointed,ontherequestoftheapplyingparty,bytheChairmanorViceChairmanofanyof
thefollowingprofessionalinstitutions;

i) Architectural AssociationofKenya

ii) InstituteofQuantitySurveyorsofKenya

iii) AssociationofConsultingEngineersofKenya
iv) CharteredInstituteof Arbitrators(KenyaBranch)
v) InstitutionofEngineersofKenya

Theinstitutionwrittentofirstbytheaggrievedpartyshalltakeprecedenceoverallotherinstitutions.
ArbitrationwithForeignContractors

Arbitration with foreign contractors shall be conducted in accordance with the arbitration rules of theUnited
Nations Commission on International Trade Law (UNCITRAL); or with proceedings administered by the
International ChamberofCommerce(ICC)andconductedunderthelCCRulesof Arbitration;byoneormore

arbitratorsappointedinaccordancewithsaidarbitrationrules.

TheplaceofarbitrationshallbealocationspecifiedintheSCCjandthearbitrationshallbeconductedinthe
languageforcommunicationsdefinedinSub-Clausel.4[LawandLanguage].

AlternativeArbitrationProceedings
Alternatively,thePartiesmayreferthemattertotheNairobiCentreforInternational Arbitration(NCIA)which
offersaneutralvenuefortheconductofnationalandinternationalarbitrationwithcommitmenttoproviding
institutionalsupporttothearbitralprocess.

FailuretoComplywithArbitrator'sDecision

TheawardofsuchArbitratorshallbefinalandbindingupontheparties.

IntheeventthataPartyfailstocomplywithafinalandbindingArbitrator'sdecision,thentheotherPartymay,
withoutprejudicetoanyotherrightsitmayhave,referthemattertoacompetentcourtoflaw.

Contract operationscontinue



Notwithstanding any reference to arbitration herein,

a) ThepartiesshallcontinuetoperformtheirrespectiveobligationsundertheContractunlesstheyotherwise
agree;and
b) TheProcuringEntityshallpaytheContractoranymoniesduetheContractor.

SECTION IX - SPECIAL CONDITIONS OF CONTRACT

The following Particular Conditions shall supplement the GCC. Whenever there is a conflict, the provisions herein
shall prevail over those in the GCC.



Conditions GCC Clause Data

Procuring Entity’s name and 1

address COUNTY GOVERNMENT OF HOMABAY

Time for Completion 1 90 days

Engineer’s name and address 1 CHIEF OFFICER, DEPARTMENT OF ROADS,
TRANSPORT AND PUBLIC WORKS BOX 469-
40300 HOMA BAY

Electronic transmission 1.3 Electronic transmission shall be through the IFMIS portal

Time for the Parties entering 1.6 DATE. JANUARY,2023

into a Contract Agreement

Time for access to the Site 2.1 NOT LATER THAN THE COMMENCEMENT DAY

Engineer’s Authority to 3.1.2 (b) (ii) N/A

make variations. Any request for contract variationand amendments that
may arise are subject to SECTION139 OF THE PPADA
2015 AND REGULATION 132 OF PPADR, 2020.
Variations resulting in an increase of the Accepted
Contract Amount shall require approval of the Procuring
Entity.

Performance Security 422 Successful bidders shall be required to submit
performance:BANK GUARANTEE.

Contractor’s Representative’s | 4.3 WILL BE PROVIDED BY THE AWARDED

name CONTRACTOR

Working Hours 6.5 Normal working hours shall be__8.00 a.m to 5.00
pm

Key Personnel names 6.9.1 AS WILL BE AGREED BY THE AWARDED
CONTRACTOR AND CLIENT

Commencement of Works 8.1.1(c) AS AGREED BY THE PARTIES

Delay Damages 8.7.1 Delay damages shall be AS PER SECTION 140 OF
THE PUBLIC PROCUREMENT AND ASSET
DISPOSAL ACT, 2015

Maximum amount of delay 8.7.1 AS PER SECTION 140 OF THE PUBLIC

damages PROCUREMENT AND ASSET DISPOSAL ACT,
2015

Defects Notification Period 7 days.

Adjustments for Changes in 13.8.3 AS PER SECTION 139 OF THE PUBLIC

Cost

PROCUREMENT AND ASSET DISPOSAL ACT,
2015

Delay damages for the Works

8.7 & 14.15(b)

AS PER SECTION 140 OF THE PUBLIC
PROCUREMENT AND ASSET DISPOSAL ACT,
2015

Provisional Sums

13.5. (b)(iii)

AS PER SECTION 139(2)b OF THE PUBLIC
PROCUREMENT AND ASSET DISPOSAL ACT,
2015

Total advance payment 14.2.1 Advance payment SHALL NOT BE ALLOWED
Repayment amortization rate 14.2.4(b) __N/A %
of advance payment
Limit of Retention 14.3.2(c) The limit of Retention Money (if any) shall
be _10% of the certified sum
Percentage of Retention 14.3.2(c) -10% of the certified sum




Conditions

GCC Clause

Data

Plant and Materials

14.5.2(b)(1)

If Sub-Clause 14.5 applies: N/A
Plant and Materials for payment Free on Board

14.5.2(c)(1) Plant and Materials for payment when delivered to the Site
N/A
Minimum Amount of Interim 14.6.1 50 % of the Accepted Contract Amount.
Payment Certificates
Publishing source of 14.8 Three percentage points above the discount rate given by
commercial interest rates for the Central bank of Kenya.
financial charges in case of
delayed payment
Delayed payment 14.8.1 Shall not apply
Maximum total liability of the | 17.6.2
Contractor to the Procuring ACCEPTED CONTRACT AMOUNT
Entity
Insurance 18
Periods for submission of 18.1.6 30 DAYS
insurance:
a. evidence of insurance. ____days
b. relevant policies ____days
Maximum number of 18.2(d) SHALL NOT APPLY
deductibles for insurance of the
Procuring Entity's risks
Minimum amount of third- 18.3.2 N/A
party insurance
The place of arbitration 20.7.2 The place of arbitration shall be as per the clause-

20.5

Section X - Contract Forms
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FORM No. I - Notification of Intention to Award

[This Notification of Intention to Award shall be sent to each Tenderer that submitted a Tender.] [Send

thisNotification to the Tenderer's Authorized Representative named in the Tender Information Form]

FORMAT
For the attention of Tenderer's Authorized Representative
Name:........ccoeennl [insert Authorized Representative's name] Address: [insert Authorized

Representative's Address] Telephones: [insert Authorized Representative's telephone/fax numbers] Email

Address: [insert Authorized Representative's email address]

[IMPORTANT: insert the date that this Notification is transmitted to Tenderers. The Notification must be sent to all
Tenderers simultaneously. This means on the same date and as close to the same time as possible.]

Date of Transmission: This Notification is sent by: [email] on [date] (local time)
ProcuringEntity: [insert the name of the Procuring

Entity] Contracttitle: [insert the name of the contract]

Country: Kenya, County (if the Procuring Entity is from a County)

This Notification of Intention to Award (Notification) notifies you of our decision to award the above contract. The
transmission of this Notification begins the Standstill Period. During the Standstill Period, you may:

a) Request a debriefing in relation the evaluation of your Tender, and/or

b) Submit a Procurement-related Complaint in relation to the decision to award the contract.

1. The successful Tenderer
Name: [insert name of successful Tenderer]. Address: [insert address of the successful Tenderer] Contract

price: [insert contract price of the successful Tender]

2 Other Tenderers: insert names of all Tenderers that submitted a Tender. If the Tender's price was evaluated
include the evaluated price as well as the Tender price as read out.]

Name of Tenderer Tender price Evaluated Tender price | Comments (if any)

N QA ] A W N~

Etc.







1. How to request a debriefing
DEADLINE: The deadline to request a debriefing expires at midnight on [insert date] (local time).

You may request a debriefing in relation to the results of the evaluation of your Tender. If you decide to request a
debriefing your written request must be made within three (3) Business Days of receipt of this Notification of
Intention to Award. Provide the contract name, reference number, name of the Tenderer, contact details; and address
the request for debriefing as follows:

Attention: [insert full name of person, if applicable] Title/position: [insert title/position] Procuring Entity:

linsert name of Procuring Entity] Email address: [insert email address]

If your request for a debriefing is received within the 3 Business Days deadline, we will provide the debriefing
within five (5) Business Days of receipt of your request. If we are unable to provide the debriefing within this
period, the Standstill Period shall be extended by five (5) Business Days after the date that the debriefing is
provided. If this happens, we will notify you and confirm the date that the extended Standstill Period will end. The

debriefing may be in writing, by phone, video conference call or in person. We shall promptly advise you in writing
how the debriefing will take place and confirm the date and time.

If the deadline to request a debriefing has expired, you may still request a debriefing. In this case, we will provide
the debriefing as soon as practicable, and normally no later than fifteen (15) Business Days from the date of
publication of the Contract Award Notice.

2  How to make a complaint

Period: Procurement-related Complaint challenging the decision to award shall be submitted by midnight, [insert
date] (local time).

Provide the contract name, reference number, name of the Tenderer, contact details; and address the Procurement-
related Complaint as follows:

Attention: [insert full name of person, if applicable]

Title/position: [insert title/position] Procuring

Entity: [insert name of Procuring Entity] Email

address: [insert email address]

At this point in the procurement process, you may submit a Procurement-related Complaint challenging the
decision to award the contract. You do not need to have requested, or received, a debriefing before making this

complaint. Your complaint must be submitted within the Standstill Period and received by us before the Standstill
Period ends.

In summary, there are four essential requirements:
a) Youmust be an 'interested party'. In this case, that means a Tenderer who submitted a Tender in this
tendering process, and is the recipient of a Notification of Intention to Award.
b) The complaint can only challenge the decision to award the contract.
¢) Youmust submit the complaint within the period stated above.
d) Youmust include, in your complaint, all of the information necessary to support your case.

e) The application must be accompanied by the fees set out in the Procurement Regulations, which shall not
be refundable (information available from the Public Procurement Authority at www.ppoa.go.ke.



http://www.ppoa.go.ke/

3. Standstill Period
a) DEADLINE: The Standstill Period is due to end at midnight on [insert date] (local time).
i) The Standstill Period lasts ten (14) Days after the date of transmission of this Notification of
Intention to Award.

(i)  The Standstill Period may be extended as stated in Section 4 above.
If you have any questions regarding this Notification please do not hesitate to contact
us. On behalf of the Procuring Entity:

Name

Title and Position

Signature

Date




FORM NO. 2 - REQUEST FOR REVIEW

FORM FOR REVIEW (r.203 (1))

PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD

APPLICATION NO........cc...... OF.............. 20.........
BETWEEN
...................................................................... APPLICANT
AND
....................................... RESPONDENT (Procuring Entity)
Request for review of the decision of the............... (Name of the Procuring Entity of ............... dated the...day of
............. 20..........in the matter of Tender No..............of .............20 for ......... (Tender description).
REQUEST FOR REVIEW
UWe. oo ,the above named Applicant(s), of address: Physical address................ P.O.Box No.............
Tel. No........ Email ............... , hereby request the Public Procurement Administrative Review Board to review the whole/part of
the above mentioned decision on the following grounds , namely:
1.
2.

By this memorandum, the Applicant requests the Board for an order/orders that:

1.

2.

SIGNED .........coceents (Applicant) Dated on................ dayof............... /..20......

FOR OFFICIAL USE ONLY Lodged with the Secretary Public Procurement Administrative Review Board on............ day of
w200

SIGNED

Board Secretary



FORM NO. 3 - LETTER OF AWARD

[Letter head paper of the Procuring Entity]

[Date]

FORMAT

To: [name and address of the Contractor]

This is to notify you that your Tender dated [date] for execution of the [name of the Contract and identification
number, as given in the SCC] for the Accepted Contract Amount [amount in numbers and words] [name of
currency], as corrected and modified in accordance with the Instructions to Tenderers, is hereby accepted by our
Agency.

You are requested to furnish the Performance Security within 30 days in accordance with the Conditions of
Contract, using, for that purpose, one of the Performance Security Forms included in Section X, Contract Forms, of

the tender document.

We attach a copy of the Contact for your

Authorized Signature:
Name and Title of
Signatory: Name of
Agency:

Attachment: Contract Agreement



FORM NO. 4 - CONTRACT AGREEMENT

THIS AGREEMENT made the day of , , between
of (hereinafter “the Procuring
Entity”), of the one part, and of (herein after “the

Contractor”), of the other part:

WHEREAS the Procuring Entity desires that the Worksknownas should be
executed by the Contractor, and has accepted a Tender by the Contractor for the execution and completion of these
Works and the remedying of any defects therein, The Procuring Entity and the Contractor agree as follows:

1. In this Agreement words and expressions shall have the same meanings as are respectively assigned to them in
the Contract documents referred to.

2. The following documents shall be deemed to form and be read and construed as part of this Agreement. This
Agreement shall prevail over all other Contract documents.

a)
b)
c)
d)
e)
f)

2
h)

The Letter of Acceptance

The Letter of Tender

The addenda Nos (if any)
The Particular Conditions

The General Conditions;

The Specification

The Drawings; and

The completed Schedules and any other documents forming part of the contract.

3. In consideration of the payments to be made by the Procuring Entity to the Contractor as specified in this
Agreement, the Contractor hereby covenants with the Procuring Entity to execute the Works and to remedy
defects therein in conformity in all respects with the provisions of the Contract.

4. The Procuring Entity hereby covenants to pay the Contractor in consideration of the execution and completion
of the Works and the remedying of defects therein, the Contract Price or such other sum as may become
payable under the provisions of the Contract at the times and in the manner prescribed by the Contract.

IN WITNESS whereof the parties hereto have caused this Agreement to be executed in accordance with the
laws of Kenya on the day, month and year specified above.

Signedby

(For the Procuring Entity)

Signedby

(For the Contractor)







FORM NO. 5 - PERFORMANCE SECURITY

— (Unconditional Demand Bank Guarantee)
[Guarantor letterhead or SWIFT identifier code]

Beneficiary: [insert name and Address of Procuring

Entity/ Date: [Insert date of issue]

PERFORMANCE GUARANTEE No.:

Guarantor: [Insert name and address of place of issue, unless indicated in the letterhead]

1. Wehave been informed that (herein after called "the Applicant") has entered into Contract

No. dated with the Beneficiary, for the execution of
(herein after called "the Contract").

2. Further more, we understand that, according to the conditions of the Contract, a performance guarantee is
required.

3. At the request of the Applicant, we as Guarantor, here by irrevocably undertake to pay the Beneficiary any
sum or sums not exceeding in total an amount of (), such sum being payable in the types and
proportions of currencies in which the Contract Price is payable, upon receipt by us of the Beneficiary's
complying demand supported by the Beneficiary's statement, whether in the demand itself or in a separate
signed document accompanying or identifying the demand, stating that the Applicant is in breach of its
obligation(s) under the Contract, without the Beneficiary needing to prove or to show grounds for your
demand or the sum specified therein.

4. This guarantee shall expire, no later than the ...........c............ Dayof ............. 2...% and any demand for
payment under it must be received by us at this office indicated above on or before that date.

5. The Guarantor agrees to a one-time extension of this guarantee for a period not to exceed [six months] [one
year], in response to the Beneficiary's written request for such extension, such request to be presented to the
Guarantor before the expiry of the guarantee.”

[Name of Authorized Official, signature(s) and seals/stamps]

Note: Allitalicized text (including footnotes) is for use in preparing this form and shall be deleted from the
final product.

IThe Guarantor shall insert an amount representing the percentage of the Accepted Contract Amount specified in the Letter of Acceptance, less

provisional sums, ifany, and denominated either in the currency(cies) of the Contract or a freely convertible currency acceptable to the

Beneficiary.
2lnsert the date twenty-eight days after the expected completion date as described in GC Clause 11.9. The Procuring Entity should note that
in the event of an extension of this date for completion of the Contract, the Procuring Entity would need to request an extension of this
guarantee from the Guarantor. Such request must be in writing and must be made prior to the expiration date established in the guarantee.
In preparing this guarantee, the Procuring Entity might consider adding the following text to the form, at the end of the pen ultimate
paragraph: “The Guarantor agrees to a one-time extension of this guarantee for a period not to exceed [six months] [one year], in response
to the Beneficiary's written request for such extension, such request to be presented to the Guarantor before the expiry of the guarantee.”



FORM No. 6 - PERFORMANCE SECURITY OPTION 2- (Performance Bond)

[Note: Procuring Entities are advised to use Performance Security—Unconditional Demand Bank Guarantee
instead of Performance Bond due to difficulties involved in calling Bond holder to action]

[Guarantor letterhead or SWIFT identifier code]

Beneficiary: [insert name and Address of Procuring
Entity/ Date: [Insert date of issue] PERFORMANCE
BOND No.:

Guarantor: [/nsert name and address of place of issue, unless indicated in the letter head]

1. By this Bond as Principal (hereinafter called “the
Contractor”) and ] as Surety
(hereinafter called “the Surety”), are held and firmly bound unto ] as Obligee
(hereinafter called “the Procuring Entity”) in theamountof for the payment of which sum

well and truly to be made in the types and proportions of currencies in which the Contract Price is payable, the
Contractor and the Surety bind themselves, their heirs, executors, administrators, successors and assigns,
jointly andseverally, firmly by these presents.

2 WHEREAS the Contractor has entered into a written Agreement with the Procuring Entity dated the day of,
20 , for in accordance with the documents, plans, specifications, and
amendments thereto, which to the extent here in provided for, are by reference made part hereof and are herein
after referred to as the Contract.

3 NOW, THEREFORE, the Condition of this Obligation is such that, if the Contractor shall promptly and
faithfully perform the said Contract (including any amendments thereto), then this obligation shall be null and
void; otherwise, it shall remain in full force and effect. Whenever the Contractor shall be, and declared by the
Procuring Entity to be, in default under the Contract, the Procuring Entity having performed the Procuring
Entity's obligations there under, the Surety may promptly remedy the default, or shall promptly:

1) Complete the Contract in accordance with its terms and conditions; or

2) Obtain a tender or tenders from qualified tenderers for submission to the Procuring Entity for completing
the Contract in accordance with its terms and conditions, and upon determination by the Procuring Entity
and the Surety of the lowest responsive Tenderers, arrange for a Contract between such Tenderer, and
Procuring Entity and make available as work progresses (even though there should be a default or a
succession of defaults under the Contract or Contracts of completion arranged under this paragraph)
sufficient funds to pay the cost of completion less the Balance of the Contract Price; but not exceeding,
including other costs and damages for which the Surety may be liable hereunder, the amount set forth in
the first paragraph hereof. The term “Balance of the Contract Price,” as used in this paragraph, shall mean
the total amount payable by Procuring Entity to Contractor under the Contract, less the amount properly
paid by Procuring Entity to Contractor; or

3) Pay the Procuring Entity the amount required by Procuring Entity to complete the Contract in accordance
with its terms and conditions upto a total not exceeding the amount of this Bond.

4 The Surety shall not be liable for a greater sum than the specified penalty of this Bond.

5  Any suit under this Bond must be instituted before the expiration of one year from the date of the issuing of
the Taking-Over Certificate. No right of action shall accrue on this Bond to or for the use of any person or
corporation other than the Procuring Entity named here in or the heirs, executors, administrators, successors,
and assigns of the Procuring Entity.



In testimony where of, the Contractor has here unto set his hand and affixed his seal, and the Surety has caused
these presents to be sealed with his corporate seal duly attested by the signature of his legal representative, this
day

of 20

SIGNED ON on behalf of

By

in the capacity of

In the presence of

SIGNED ON on behalf of

By

in the capacity of

In the presence of



FORM NO. 7 - ADVANCE PAYMENT SECURITY
[Demand Bank Guarantee] [Guarantor letterhead or SWIFT identifier

code] [Guarantor letterhead o rSWIFT identifier code]
Beneficiary: [Insert name and Address of Procuring
Entity/ Date: [Insert date of issue]

ADVANCE PAYMENT GUARANTEE No.: [Insert guarantee reference number]|
Guarantor: [/nsert name and address of place of issue, unless indicated in the letterhead]

1. Wehave been informed that (herein after called “the Applicant”) has entered into Contract
No. dated with the Beneficiary, for the execution of

(herein after called" the Contract").

2. Furthermore, we understand that, according to the conditions of the Contract, an advance payment in the sum
() is to be made against an advance payment guarantee.

3. At the request of the Applicant, we as Guarantor, hereby irrevocably undertake to pay the Beneficiary any sum
or sums not exceeding in total an amount of ()" upon receipt by us of the Beneficiary's complying
demand supported by the Beneficiary's statement, whether in the demand itself or in a separate signed
document accompanying or identifying the demand, stating either that the Applicant:

a) Has used the advance payment for purposes other than the costs of mobilization in respect of theWorks; or

b) Has failed to repay the advance payment in accordance with the Contract conditions, specifying the
amount which the Applicant has failed to repay.

4. A demand under this guarantee may be presented as from the presentation to the Guarantor of a certificate
from the Beneficiary's bank stating that the advance payment referred to above has been credited to the
Applicant on its account number at

5. The maximum amount of this guarantee shall be progressively reduced by the amount of the advance payment
repaid by the Applicant as specified in copies of interim statements or payment certificates which shall be
presented to us. This guarantee shall expire, at the latest, upon our receipt of a copy of the interim payment
certificate indicating that ninety (90) percent of the Accepted Contract Amount, less provisional sums, has

been certified for payment, or on the dayof 2 ., whichever is earlier.
Consequently, any demand for payment under this guarantee must be received by us at this office on or before
that date.

6. The Guarantor agrees to a one-time extension of this guarantee for a period not to exceed [six months] [one
year], in response to the Beneficiary's written request for such extension, such request to be presented to the
Guarantor before the expiry of the guarantee.

[Name of Authorized Official, signature(s) and seals/stamps]

Note: All italicized text (including footnotes) is for use in preparing this form and shall be deleted from the
final product.

1 The Guarantor shall insert an amount representing the amount of the advance payment and denominated either in the currency (ies) of the
advance payment as specified in the Contract, or in a freely convertible currency acceptable to the Procuring Entity.

2lnsert the expected expiration date of the Time for Completion. The Procuring Entity should note that in the event of an extension of the time
for completion of the Contract, the Procuring Entity would need to request an extension of this guarantee from the Guarantor. Such request
must be in writing and must be made prior to the expiration date established in the guarantee. In preparing this guarantee, the Procuring
Entity might consider adding the following text to the form, at the end of the penultimate paragraph: “The Guarantor agrees to a one-time
extension of this guarantee for a period not to exceed [six months] [one year], in response to the Beneficiary's written request for such
extension, such request to be presented to the Guarantor before the expiry of the guarantee.”



FORM NO. 8 - RETENTION MONEY SECURITY

[Demand Bank Guarantee]

[Guarantor letterhead]

Beneficiary: [Insert name and Address of Procuring
Entity/ Date: [Insert date of issue]

ADVANCE PAYMENT GUARANTEE No.:
[Insert guarantee reference number]

Guarantor: [Insert name and address of place of issue, unless indicated in the letterhead]

L.

We have been informed that [insert name of Contractor, which in the case of a joint
venture shall be the name of the joint venture] (herein aftercalled" the Contractor") has entered into Contract
No.

[Insert reference number of the contract] dated with the Beneficiary, for the
execution of [insert name of contract and brief description of Works] (herein after
called" the Contract").

Furthermore, we understand that, according to the conditions of the Contract, the Beneficiary retains moneys
upto the limit set forth in the Contract (“the Retention Money”), and that when the Taking-Over Certificate
has been issued under the Contract and the first half of the Retention Money has been certified for payment,
and payment of [insert the second half of the Retention Money] is to be made against a Retention Money
guarantee.

At the request of the Contractor, we, as Guarantor, hereby irrevocably undertake to pay the Beneficiary any
sum or sums not exceeding in total an amount of [insert amount in figures] ([insert amount in
words ]) upon receipt by us of the Beneficiary's complying demand supported
by the Beneficiary's statement, whether in the demand itself or in a separate signed document accompanying
or identifying the demand, stating that the Contractor is in breach of its obligation(s) under the Contract,
without your needing to prove or show grounds for your demand or the sum specified therein.

A demand under this guarantee may be presented as from the presentation to the Guarantor of a certificate
from the Beneficiary's bank stating that the second half of the Retention Money as referred to above has been

credited to the Contractor on its account number at [insert name and address
of Applicant's bank].
This guarantee shall expire no later than the................ Day of.......... ,2...°, and any demand for payment

under it must be received by us at the office indicated above on or before that date.

The Guarantor agrees to a one-time extension of this guarantee for a period not to exceed [six months] [one
year], in response to the Beneficiary's written request for such extension, such request to be presented to the
Guarantor before the expiry of the guarantee.

[Name of Authorized Official, signature(s) and seals/stamps]

Note: Allitalicized text (including foot notes) is for use in preparing this form and shall be deleted from the
final product.

1The Guarantor shall insert an amount representing the amount of the second half of the Retention Money.

2Insert a date that is twenty-eightdays after the expiry of retention period after the actual completion date of the contract. The Procuring
Entity should note that in the event of an extension of this date for completion of the Contract, the Procuring Entity would need to request an
extension of this guarantee from the Guarantor. Such request must be in writing and must be made prior to the expiration date established in
the guarantee.



FORM NO. 9 BENEFICIAL OWNERSHIP DISCLOSURE FORM

INSTRUCTIONS TO TENDERERS: DELETE THIS BOX ONCE YOU HAVE COMPLETED THE FORM

This Beneficial Ownership Disclosure Form (“Form”) is to be completed by the successful tenderer. In case of
Jjoint venture, the tenderer must submit a separate Form for each member. The beneficial ownership information
to be submitted in this Form shall be current as of the date of its submission.

For the purposes of this Form, a Beneficial Owner of a Tenderer is any natural person who ultimately owns or
controls the Tenderer by meeting one or more of the following conditions:

e Directly or indirectly holding 25% or more of the shares.

e Directly or in directly holding 25% or more of the voting rights.

*  Directly or indirectly having the right to appoint a majority of the board of directors or equivalent
governing body of the Tenderer.

Tender Reference No.: [insert identification

no] Name of the Assignment: [insert name of the assignment] to:

[insert complete name of Procuring Entity]

In response to your notification of award dated [insert date of notification of award] to furnish
additional information on beneficial ownership: [select one option as applicable and delete the
options that are not applicable]

I) Wehere by provide the following beneficial ownership information.

Details of beneficial ownership

Identity of Beneficial Directly or Directly or indirectly Directly or indirectly having the right
Owner indirectly holding holding 25 % or more | to appoint a majority of the board of
25% or more of the | of the Voting Rights the directors or an equivalent
shares (Yes / No) governing body of the Tenderer
(Yes / No) (Yes / No)

[include full name
(last, middle, first),
nationality, country of
residence]

OR

ii) Wedeclare that there is no Beneficial Owner meeting one or more of the following conditions: directly or
indirectly holding 25% or more of the shares. Directly or indirectly holding 25% or more of the voting
rights. Directly or indirectly having the right to appoint a majority of the board of directors or equivalent
governing body of the Tenderer.

OR

We declare that we are unable to identify any Beneficial Owner meeting one or more of the following conditions. [If
this option is selected, the Tenderer shall provide explanation on why it is unable to identify any Beneficial Owner]



Directly or indirectly holding 25% or more of the shares. Directly or indirectly holding25% or more of the voting
rights.

Directly or indirectly having the right to appoint a majority of the board of directors or equivalent governing body
of the Tenderer]”

Name of the Tenderer: ....................... *[insert complete name of the Tenderer]

Name of the person duly authorized to sign the Tender on behalf of the Tenderer: ** [insert complete name of person
duly authorized to sign the Tender]

Title of the person signing the Tender: ....................... [insert complete title of the person signing the Tender]
Signature of the person named above: ....................... [insert signature of person whose name and capacity are shown
above]

Date signed ....................... [insert date of signing] day of....................... [Insert month], [insert year]



